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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

APPLE'S MOBILE CATERING, LLC
An Idaho Limited Liability Company,

)
)
)

Plaintiff,

Supreme Court No. 36128

1
VS

County Case No. CV-2007- 181

THOMAS O'DELL and SHEILA O'DELL )
Husband and wife
)

Defendants,

)

CLERK'S RECORD ON APPEAL

Appeal from the District Court of the Seventh Judicial District of the State of Idaho, in and
for the County of Custer;
Before the Honorable Brent J. Moss, District Judge.

APPEARANCES:
Attorney for Plaintiff/Respondent: Robert A. Anderson and Yvonne A. Vaughan, Anderson,
Julian & Hull, 250 South Fifth Street, Suite 700, Boise, Idaho 83707-7426, P.O. Box 7426.
Attorney for DefendantsIAppellant: David E. Gabert, 845 West Center, Suite C, Pocatello,
Idaho 83204.

TABLE OF CONTENTS

VERIFIED COMPLAINT
(FILED 09-28-07)---------------------------------------------1-18
ANSWER TO VERIFIED COMPLAINT AND COUNTERCLAIM
(FILED 01-04-08)--------------------------------------------19-28
PLAINTIFFfS ANSWER TO DEFENDANT'S COUNTERCLAIM
(FILED 01-22-08)--------------------------------------------29-30

MOTION FOR SUMMARY JUDGMENT(F1LED 06-30-08)-----------------32-34
MEMORANDUM SUPPORTING MOTION FOR SUMMARY JUDGMENT
(FILED 06-30-08)--------------------------------------------35-41
AFFIDAVIT OF JUSTIN B. OLESON(F1LED 07-16-08)---------------42-51
INITIAL RESPONSE IN OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT (FILED 07-16-08)----------------------------------52-56
EX-PARTE MOTION TO VACATE TRIAL AND CHANGE PRETRIAL TO TELEPHONIC
STATUS CONFERENCE (FILED 07-16-08)--------------------------57-58
EX-PARTE ORDER TO VACATE TRIAL AND CHANGE PRETRIAL TO TELEPHONIC
STATUS CONFERENCE(F1LED 07-17-08)---------------------------59-60
ORDER OF DISMISSAL

-

CHAPTER 13 (FILED 08-20-08)------------

61

AFFIDAVIT OF DAVID W. ORR(F1LED 08-28-08)------------------- 62-72
AFFIDAVIT OF DONALD W. CAIN SR.(FILED 07-13-08)------------- 73-77
MINUTE ENTRY AND ORDER (FILED 09-08-08)---------------------78-79
NOTICE OF ADMISSIONS DEEMED ADMITTED (FILED 09-12-08)------ 80-103
PLAINTIFFfS MEMORANDUM IN SUPPORT OF ITS MOTIONS FOR SUMMARY
JUDGMENT (FILED 09-12-08)---------------------------------104-129
PLAINTIFF'S MOTIONS FOR SUMMARY JUDGMENT (FILED 09-12-08)- 130-132
MOTION FOR SANCTIONS OR, IN THE ALTERNATIVE, TO COMPEL DISCOVERY
RESPONSE (FILED 10-01-08)--------------------------------133-135
AFFIDAVIT IN SUPPORT OF MOTION FOR SANCTIONS OR, IN THE
ALTERNATIVE, COMPEL DISCOVERY (FILED 10-02-08)------------ 136-155

TABLE OF CONTENTS

i

PLAINTIFF'S MEMORANDUM IN SUPPORT OF ITS I.R.C.P. 37 MOTIONS
REGARDING DEFENDANT' S FAILURE TO PROPERLY RESPOND TO REQUESTS FOR
DISCOVERY(FILED 10-2-08)----------------------------------156-164
OBJECTION TO NOTICE OF ADMISSIONS DEEMED ADMITTED
(FILED 10-9-08)------------------------------------------165-168
PLAINTIFF'S REPLY MEMORANDUM IN SUPPORT OF ITS MOTIONS FOR SUMMARY
JUDGMENT (FILED 10-09-08)---------------------------------169-173
PLAINTIFF' S RESPONSE TO DEFENDANT 0'DELL' S "OBJECTION" TO NOTICE
OF ADMISSIONS DEEMED ADMITTED(F1LED 10-09-08)------------- 174-177

AFFIDAVIT OF THOMAS O'DELL

(FILED 10-27-08)--------------- 180-183

RESPONSIVE MEMORANDUM SUPPORTING MOTION FOR SUMMARY JUDGMENT
OPPOSING PLAINTIFF' S MOTION FOR SUMMARY JUDGMENT
(FILED 10-28-09)-----------------------------------------184-193
AFFIDAVIT OF JUSTIN B. OLESON (FILED 11-10-08)------------

194

DEFENDANT'S SUPPLEMENTAL ANSWERS TO PLAINTIFF'S FIRST SET OF
INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS AND
REQUESTS FOR ADMISSIONS TO DEFENDANTS (FILED 11-10-08)---- 195-198
PLAINTIFF'S FIRST SUPPLEMENTAL MEMORANDUM IN SUPPORT OF ITS
MOTIONS FOR SUMMARY JUDGMENT AND IN OPPOSITION TO DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT (FILED 11-10-08)-------------- 199-209
MOTION TO SHORTEN TIME, UNSIGNED ORDER TO SHORTEN TIME
(FILED 11-12-08)-----------------------------------------210-213
MOTION TO ENTER ORDER AND EXHIBIT A AND B
(FILED 11-12-08)------------------------------------------214-221
ORDER TO SHORTEN TIME (FILED 11-17-08)--------------------222-223
MEMORANDUM DECISION RE: PENDING SUMMARY JUDGMENT MOTIONS
(FILED 11-18-08)------------------------------------------ 224-229
MOTION TO SET ASIDE COURT'S RULING ON SUMMARY JUDGMENT
(FILED 12-2-08)-------------------------------------------230-232
MOTION TO SHORTEN TIME (FILED 12-11-08)-------------------233-234
MOTION TO ENTER ORDER AND UNSIGNED ORDER, EXHIBIT A
(FILED 12-11-08)------------------------------------------235-240

TABLE OF CONTENTS

ii

PLAINTIFF'S
RESPONSE MEMORANDUM I N O P P O S I T I O N TO MOTION FOR
RECONSIDERATION F I L E D BY THOMAS O'DELL ( F I L E D 1 2 - 1 2 - 0 8 ) - - 241-244
--,ORDER
DENYING DEFENDANT'S MOTION TO RECONSIDER
( F I L E D 12-16-08)-----------------------------------------245-247

'kORDER AND E X H I B I T S A THRU I ( F I L E D 0 1 - 0 6 - 0 9 ) -------------- 248-256
MOTION FOR F E E S AND COSTS ( F I L E D 01-20-09)----------------257-258
A F F I D A V I T I N SUPPORT O F MOTION FOR ATTORNEY'S F E E S AND COSTS
JUSTIN B O L E S O N ( F I L E D 01-20-09)---------------------------259-272
A F F I D A V I T I N SUPPORT O F MOTION FOR ATTORNEY'S F E E S AND COSTS,
BRUCE H. ORR ( F I L E D 01-20-Og)----------------------------- 273-278
P L A I N T I F F ' S MEMORANDUM FOR ATTORNEY' S F E E S AND COSTS
( F I L E D 01-20-09)-----------------------------------------279-281

EX PARTE MOTION FOR ENTRY O F ORDER S E T T L I N G AMOUNT O F ATTORNEY'S
F E E S AND COSTS I N FAVOR O F P L A I N T I F F ( F I L E D 0 2 - 1 3 - 0 9 ) - - - - 286-287
OBJECTION TO P L A I N T I F F ' S COSTS AND ATTORNEY' S F E E S
( F I L E D 02-13-09)------------------------------------------288-289
ORDER FOR ATTORNEY'S

F E E S AND COSTS ( F I L E D 0 2 - 1 9 - 0 9 ) - - - - - -

290-291

CLERK'S C E R T I F I C A T E O F APPEAL ( F I L E D 0 2 - 0 6 - 0 9 ) - - - - - - - - - - - -

292-293

CLERK'S C E R T I F I C A T E ( E X H I B I T LIST)------------------------

294-296

TABLE O F CONTENTS

iii

INDEX

AFFIDAVIT OF JUSTIN B. OLESON (FILED 07-16-08)-------------- 42-51
AFFIDAVIT OF DAVID W. ORR (FILED 08-28-08)------------------62-72
AFFIDAVIT OF DONALD W. CAIN (FILED 07-13-08)---------------- 73-77
AFFIDAVIT IN SUPPORT OF MOTION FOR SANCTIONS OR, IN THE
ALTERNATIVE, COMPEL DISCOVERY (FILED 10-02-08)------------- 136-155
AFFIDAVIT OF THOMAS O'DELL

(FILED 10-27-08)---------------180-183

AFFIDAVIT OF JUSTIN B. OLESON (FILED 11-10-08)-------------

194

AFFIDAVIT IN SUPPORT OF MOTION FOR ATTORNEY'S FEES AND COSTS
JUSTIN B.OLESON (FILED 01-20-09)--------------------------259-272
AFFIDAVIT IN SUPPORT OF MOTION FOR ATTORNEY'S FEES AMD COSTS
BRUCE H. ORR (FILED 01-20-09)-----------------------------273-278
ANSWER TO VERIFIED COMPLAINT AND COUNTERCLAIM
(FILED 01-04-08)--------------------------------------------19-28
CLERK'S CERTIFICATE OF APPEAL (FILED 02-06-09)-------------292-293
CLERK'S CERTIFICATE (EXHIBIT LIST)------------------------- 294-296

DEFENDANT'S SUPPLEMENTAL ANSWERS TO PLAINTIFF'S FIRST SET OF
INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS AND
REQUESTS FOR ADMISSIONS TO DEFENDANTS (FILED 11-10-08)-----195-198
EX PARTE MOTION TO VACATE TRIAL AND CHANGE PRETRIAL TO TELEPHONIC
STATUS CONFERENCE (FILED 07-16-08)--------------------------57-58

EX PARTE ORDER TO VACATE TRIAL AND CHANGE PRETRIAL TO TELEPHONIC
STATUS CONFERENCE (FILED 07-17-08)--------------------------59-60
EX PARTE MOTION FOR ENTRY OF ORDER SETTLING AMOUNT OF ATTORNEY'S
FEES AND COSTS IN FAVOR OF PLAINTIFF (FILED 02-13-09)------286-287
INITIAL RESPONSE IN OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT (FILED 07-16-08)----------------------------------52-56

INDEX

MEMORANDUM SUPPORTING MOTION FOR SUMMARY JUDGMENT
(FILED 06-30-08)--------------------------------------------35-41
MEMORANDUM DECISION RE: PENDING SUMMARY JUDGMENT MOTIONS
(FILED 11-18-08)-------------------------------------------224-229

MINUTE ENTRY AND ORDER (FILED 09-08-08)--------------------- 78-79

MOTION FOR SUMMARY JUDGMENT (FILED 06-30-08)---------------- 32-34
MOTION FOR SANCTIONS OR, IN THE ALTERNATIVE, COMPEL DISCOVERY
RESPONSE (FILED 10-01-08)---------------------------------133-135
MOTION TO SHORTEN TIME, UNSIGNED ORDER TO SHORTEN TIME
(FILED 11-12-08)------------------------------------------210-213
MOTION TO ENTER ORDER, EXHIBIT A AND B
(FILED 11-12-08)------------------------------------------214-221
MOTION TO SET ASIDE COURT'S RULING ON SUMMARY JUDGMENT
(FILED 12-02-08)------------------------------------------230-232
MOTION TO SHORTEN TIME (FILED 12-11-08)--------------------233-234
MOTION TO ENTER ORDER, UNSIGNED ORDER, EXHIBIT A
(FILED 12-11-08)------------------------------------------235-240
MOTION FOR FEES AND COSTS (FILED 01-20-09)-----------------257-258
NOTICE OF ADMISSIONS DEEMED ADMITTED
(FILED 09-12-08)-------------------------------------------80-103
NOTICE OF APPEAL (FILED 01-28-09)-------------------------282-285
ORDER OF DISMISSAL

-

CHAPTER 13 (FILED 08-20-08)----------

61

OBJECTION TO NOTICE OF ADMISSIONS DEEMED ADMITTED
(FILED 10-09-08)------------------------------------------166-168
ORDER TO SHORTEN TIME (FILED 11-17-08)---------------------222-223
ORDER DENYING DEFENDANT'S MOTION TO RECONSIDER
(FILED 12-16-08)------------------------------------------245-247
248-256
ORDER AND EXHIBITS A THRU I (FILED 01-06-09)--------------v
INDEX

OBJECTION TO PLAINTIFF' S COSTS AND ATTORNEY' S FEES
(FILED 02-13-09)------------------------------------------288-289
ORDER FOR ATTORNEY'S FEES AND COSTS (FILED 02-19-08)-------290-291
PLAINTIFF'S ANSWER TO DEFENDANT'S COUNTERCLAIM
(FILED 01-22-08)------------------------------------------- 29-30
PLAINTIFF'S MEMORANDUM IN SUPPORT OF ITS MOTION FOR SUMMARY
JUDGMENT (FILED 09-12-08)---------------------------------104-129
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT (FILED 09-12-08)---130-132
PLAINTIFF'S MEMORANDUM IN SUPPORT OF ITS I.R.C.P. 37 MOTIONS
REGARDING DEFENDANT' S FAILURE TO PROPERLY RESPOND TO REQUESTS FOR
DISCOVERY (FILED 10-02-08)--------------------------------156-164
PLAINTIFF'S REPLY MEMORANDUM IN SUPPORT OF ITS MOTIONS FOR SUMMARY
JUDGMENT (FILED 10-09-08)---------------------------------169-173
PLAINTIFF'S RESPONSE TO DEFENDANT 0'DELL'S "OBJECTION" TO NOTICE
OF ADMISSIONS DEEMED ADMITTED (FILED 10-09-08)-------------174-177
PLAINTIFF'S FIRST SUPPLEMENTAL MEMORANDUM IN SUPPORT OF ITS
MOTIONS FOR SUMMARY JUDGMENT AND IN OPPOSITION TO DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT (FILED 11-10-08)---------------199-209
PLAINTIFF'S RESPONSE MEMORANDUM IN OPPOSITION TO MOTION FOR
RECONSIDERATION FILED BY THOMAS O'DELL (FILED 12-12-08)----241-244
PLAINTIFF'S MEMORANDUM FOR ATTORNEY'S FEES AND COSTS
(FILED 01-20-09)------------------------------------------279-281
RESPONSIVE MEMORANDUM SUPPORTING MOTION FOR SUMMARY JUDGMENT
OPPOSING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
(FILED 10-28-09)------------------------------------------184-193
VERIFIED COMPLAINT (FILED 09-28-07)------------------------

INDEX

1-18

JUSTIN B. OLESON
BLASER, SORENSEN 8 OLESON. Chartered
Attorneys at Law
285 N.W. Main
P.O. Box 1047

ISB #6412

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
NAPPLE'S MOBILE CATERING, LLC, an
Idaho Limited Liability Company,

ekSm

Cy~24(37~/8/

)
&'IdY @ ! K
)
) Case No. CV-07-

fl/f@

Plaintiff,

) VERIFIED COMPLAINT

THOMAS O'DELL and SHEILA O'DELL,
husband and wife,

)
)
)
)

Defendants.

NOTICE: Tiis Case is ass:pnad to
Darren B. Simpson, District Judge

COMES NOW the Plaintiff, Apple's Mobile Catering, LLC ("Apple"), and
for its cause of action, complains and alleges as follows:
1.

Plaintiff is a limited liability company formed under the laws of the

State of ldaho and authorized to do business therein.
2.

Defendants, Tomas O'Dell and Sheila O'Dell, (hereafter collectively

referred to as "O'Dell"), were at all times relevant herein residents of the State of Idaho.

3.

In July of 2001 the parties entered into an asset purchase

agreement in which Plaintiff agreed to purchase from Defendants certain personal
property used in a mobile catering business. Plaintiff agreed to purchase the assets
and to secure the purchase price, granted to Defendants a security interest in those
assets. To perfect their security interests, Defendants filed a financing statement and

VERIFIED COMPLAINT

1

ORR
-

left some titles to some vehicles in the possession of the Defendants.
4.

The terms of the sale were negotiated by Don Cain, a business

5.

Upon completion of the purchase, Plaintiff discovered that much of

broker.

the equipment included in the sale did not met the specific warranties given by
Defendants. Due to this discovery, Plaintiff and Defendants renegotiated the contract
and agreed upon a new purchase price. (See Affidavit of Don Cain, attached hereto as
Exhibit "A").

6.

Pursuant to the renegotiated terms and to resolve all claims

Plaintiff had against Defendants concerning the condition of the equipment, Defendants
agreed to reduce the purchase price for the assets to $130,000.00 and as additional
consideration for the reduction of the purchase price, Plaintiff agreed to pay the
renegotiated purchase price on an accelerated basis.
7.

This course of performance continued through June of 2003, with

Plaintiff making multiple payments per month as requested by Defendants. Pursuant to
the renegotiated contract between the parties in June of 2003, Plaintiff made good faith
final payment to Defendants. That payment was by check in the amount of $15,000.00.
This check was conspicuously marked as payment in full. Defendants accepted and
negotiated that check without dispute and never challenged said payment as being the
final installment owed to Defendants. (A copy of said check is attached hereto as
Exhibit "Bn).

8.

On May 24, 2004 Defendants released their liens on seven (7)

motor vehicles and trailers which were part of the assets purchased from Defendants by
Plaintiff. (See copy of Certificates of Title attached hereto as Exhibit "C-I").

9.
VERIFIED COMPLAINT

Through an oversight by Plaintiff, the signed titles releasing
2

ORR

Defendants' liens were misplaced and new titles removing Defendants as lien holder
were not issued.
10.

Upon discovering this oversight, Plaintiff found the signed titles and

attempted to submit the titles to the Idaho Department of Motor Vehicles, so new titles
could be issued. Upon submission of these titles, Plaintiff discovered that the
Defendants had reported the titles as "lost" and had requested new titles be issued. As
a result of that, Plaintiff was unable to title the vehicles, which he had rightfully
purchased.
11.

Plaintiff contacted Defendant regarding the title issues.

Defendants refused to release their liens and instead, claimed that an additional
$165,000.00 was due and owing by Plaintiff, but "offered" to settle for $130,000.00.

This demand came years after the final payment was received and accepted by
Defendants and after several other dealings between the parties had occurred.
12.

Defendant are now refusing to transfer the titles to the vehicles in

questions, release security interests they have in the purchased property, as well as
comply with numerous other duties they have under the agreement between the
parties.
COUNT ONE
Declaratory Judgment
13.

Plaintiff re-alleges each and every allegation contained in

Paragraphs 1-12, as if set forth in full herein.
14.

Plaintiff on the one hand and Defendants on the other have a

dispute as to whether Plaintiff and Defendants reached an accord to satisfy the debt
owed to Plaintiff and to satisfy Plaintiffs claims against Defendants based upon their
misrepresentations concerning the condition of the equipment. Plaintiff contends that

VERIFIED COMPLAINT
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Plaintiff and Defendants did reach an accord to satisfy their respective claims and that
Plaintiff performed its part of the bargain by making the payments called for under the
accord. Defendants contend otherwise.
15.

Because of this dispute, the Department of Motor Vehicles of the

State of Idaho will not issue titles to Plaintiff for vehicles Plaintiff purchased from
Defendants showing that the vehicles are owned by Plaintiff free of any security interest
or lien claimed by Defendants.
16.

Plaintiff has no other remedy other that to seek a declaratory

judgment, that Plaintiff does not owe any money to Defendants and that it owns and
has possession of the vehicles and other personal property Plaintiff purchased from
Defendants, free and clear of any security interest or lien held by Defendants.
17.

Defendants' refusal to acknowledge that Plaintiffs debt has been

paid and that Defendants no longer have a lien upon the vehicles, is preventing Plaintiff
from pursuing business ventures and opportunities because of the cloud Defendants'
continuing claim to a security interest in the personal property has with respect to
Plaintiffs liabilities and its ability to secure other financing.
18.

On several occasions Plaintiff demanded that Defendants

acknowledge the satisfaction of the indebtedness, release their liens on the vehicles,
turn over any titles to the vehicles that they may still have in their possession and
terminate the financing statements, which Defendants have refused to do.
19.

The contract for the purchase of the assets provide for Plaintiff to

recover its attorney fees and costs incurred with respect to any dispute concerning the
vehicles that Plaintiff owns.

20.

As a result, Plaintiff is entitled to a Declaratory Judgment declaring

that:
VERIFIED COMPLAINT
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a)

Plaintiffs debt to Defendants has been satisfied and
discharged.

b)

Ordering Defendants to deliver to Plaintiff the note and other
documents evidencing Plaintiffs past indebtedness marked
paid in full, or in the alternative declaring such notes and
other documents cancelled.

c)

Plaintiff is the owner of the vehicles listed in Exhibits C-I free
and clear of any lien or other interest of Defendants.

d)

The Department of Transportation, for the State of Idaho,
shall issue to Plaintiff new Certificates of Title on the
vehicles identified in the attached Exhibits C-I, without listing
Defendants as a secured creditor or having any other
interest in and to the vehicles listed in Exhibits C-I.

e)

Declaring that all financing statements filed by Defendants
with the Secretary of State, for the State of Idaho, shall be
terminated.
COUNT TWO
Breach of Contract

21.

Plaintiff re-alleges each and every allegation contained in

Paragraphs 1-20, as if set forth in full herein.
22.

Defendants breached their contract with Plaintiff by failing to

perform their obligations including their refusal to transfer certain vehicle and trailer
titles to Plaintiff, by failing to remove certain security interests they possess in the
property purchased by Plaintiff and by demanding additional funds after acceptance of
payment in full.

23.

As a result of Defendant actions, Plaintiff has been damaged in an

amount to be determined at trial.
COUNT THREE
Accord and Satisfaction

24.

Plaintiff re-alleges each and every allegation contained in

Paragraphs 1-23, as if set forth in full herein.

VERIFIED COMPLAINT
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25.

Pursuant to the renegotiated contract between the parties, Plaintiff

made a good faith final payment to Defendants, which was conspicuously marked
payment in full. Defendants accepted said payment absent dispute and never
challenged said payment.
26.

Plaintiff is entitled to judgment deeming its obligations under the

contract satisfied and performed in full, as an accord and satisfaction was completed.

COURT FOUR
Conversion
27.

Plaintiff re-alleges each and every allegation contained in

Paragraphs 1-26, as if set forth in full herein.
28.

Upon acceptance of the final payment under the renegotiated

contract, Plaintiff was entitled to possession of the title to the seven (7) vehicles and
trailers evidenced in Exhibit C-I. Plaintiffs right to possession was further evidenced by
Defendants' release of their liens on the titles in question, as of May 24, 2004.
29.

Defendants, by claiming said titles to be lost and having new titles

issued, unlawfully and improperly exercised control over the property of the Plaintiff,
committing the tort of conversion.

30.

Plaintiff is entitled to damages, due to Defendants' conversion, in

an amount to be determined at trial.

COUNT FIVE
Claim and Delivery
31.

Plaintiff re-alleges each and every allegation contained in

Paragraphs 1-30, as if set forth in full herein.
32.

Pursuant to the renegotiated contract between the parties, upon

payment, Defendants were to deliver title to certain items of person property to the
Plaintiff.
VERIFIED COMPLAINT
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33.

Plaintiff made payment in full and Defendants signed the titles in

question, removing their liens.
34.

Defendants continue to possess the titles on said vehicles and

trailers, even though payment has occurred and to which they have no legal claim or
right.
35.

Plaintiff has been damaged, in an amount to be determined at trial,

by Defendants refusal to perform its obligations and transfer the titles to Plaintiff as
agreed.
COUNT SIX
Attorney Fees and Costs

36.

Plaintiff re-alleges each and every allegation contained in

Paragraphs 1-35, as if set forth in full herein.
37.

As a result of Defendants actions, Plaintiff was required to retain

the services of the law firm of Blaser, Sorensen & Oleson, Chtd., to prosecute this
action. Accordingly, Plaintiff requests a reasonable award of attorney fees and costs
pursuant to the parties agreement, I.C. § 12-120, 12-121, I.R.C.P. 54(d) and all other
applicable law, which upon default, shall be set in the sum of $1,500.00.
WHEREFORE Plaintiff prays for relief as follows:
1.

VERIFIED COMPLAINT

For Declaratory Judgment declaring that:
a)

Plaintiffs debt to Defendants has been satisfied and
discharged.

b)

Ordering Defendants to deliver to Plaintiff the note and other
documents evidencing Plaintiffs past indebtedness marked
paid in full, or in the alternative declaring such notes and
other documents cancelled.

c)

Plaintiff is the owner of the vehicles listed in Exhibits C-l free
and clear of any lien or other interest of Defendants.

2.

d)

The Department of Transportation, for the State of Idaho,
shall issue to Plaintiff new Certificates of Title on the
vehicles identified in the attached Exhibits C-I, without listing
Defendants as a secured creditor or having any other
interest in and to the vehicles listed in Exhibits C-I.

e)

Declaring that all financing statements filed by Defendants
with the Secretary of State, for the State of Idaho, shall be
terminated.

For judgment deeming Defendants to wrongfully be in possession

of the titles to the vehicles and trailers addressed above.

3.

For an order of this Court requiring Defendants to sign over the

titles to the vehicles and trailers set forth above.
4.

For an award of damages in an amount to be determined at trial,

suffered by Plaintiff as a result of Defendants' actions.
5.

For an award of its attorney fees and costs.

6.

For all other relief this Court deems equitable and just.

DATED AND SIGNED this

day of September, 2007.
BLASER, SORENSEN & OLESON, Chrt.
By:
JUSTIN B. OLESON
Attorneys for Plaintiff
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VERIFICATION
STATE OF IDAHO

)

):ss
County of Bingham

DAVlD W. ORR, being first duly sworn on oath, deposes and says:
That I am the managing member for the Plaintiff in the above-entitled
matter; that I have read the foregoing VERIFIED COMPLAINT, know the contents
thereof, and believe the same to be true and correct to the best of my knowledge.

DATED and signed this -ay

of September, 2007.

Managing Member for Plainti
SUBSCRIBED AND SWORN to before me this

-

day of September,

-

-

A t a r y Public for State of Idaho
Residing at Blackfoot. Idaho

Y

JAMES A. STOCKER

Notary Public
Stat* of Moho
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Affidavrr on mtc of Apple's Mobile (liltming
Pn~vidcclby Don Cain
July I, 2005

.
-- I Don Citin. owncr of Lost Rivcr Rcdly am the business b~ukcr.who ncgol~atcdthe sale
of Thcrmar 0'Dell's mobilc catcring c o m p l y Ir) David W. Om and Chrismyhcr 1. C)rr 111
July of 2001. An onginal price was agreed upon and payments wcrc madc monthly [CI
Mr.0'Dell bas& on swtcmcnts made by Mr.O'Dell as to chc condltlon isn3 quality oT
ibc quipmcnt sold.

A f b o short pcrid of timc, thc Orfi decided to rmrcguuatc rhc purrhasc 01- (kccamping
kscd on thc substandard c d l i o n rrl much ofthc cquipmcnl sold l o them bj Mr.
O'Dell. The Ot'rs tdt that Mr. O'Dctl had unfairly represented thc quality of the:
eyulpment and rhcmforc thc original pncc agreed upcm rrlould bc lowcrocf. Much of' the
equipment d ~ d
not mcct hcalth dcpartrnent requirements as promiscd by Mr.0' DeH

Mr. O'Dell agreed uptnl ibis rcnegwriution witn onc proviso: lllat lhe remuindct. of-thc
pymcnts would bc tmdc cn an ~ c e l e r ~schcdulc,
id
As a rcsull, while the pilymenrs
uncrcnor mack on a sct schedule, they were accelmtd as promiscd iurd dclivcrcd to Mf.
O'Dcll caclr rinlc Ire called me and requeswd funds. Paymncnts were originally .rcr UPon a
30 yeur amortization schcdulc. On Lhe renego~iatedschcdulc, payments were made and
~xnnpletcdby Junc of'21W3, jwi two years after the company was o~iginallypurchased.
I did ntfi receive any morc rrqucsts Crnnl Mr. O'Ddi for monics owcd d t c r that time
peritxl and did not h c a tiom him h i i t my mcm monies w r c owcd until May of 201)s.

--

Don Cam
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David E. Gabert ISB # 3 5 8 2
Attorney at law
845 West Center, Suite C
Pocatello, Idaho 83204
Telephone: (208) 233-9560
Fax: ( 2 0 8 ) 232-8001
deqabert2002@vahoo.com
Attorney for
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

APPLE'S MOBILE CATERING, LLC, an
Idaho Limited Liability Company,

)
)
)

Case No. CV-07-181

1

Plaintiff,

)
)

vs.

1

THOMAS O'DELL and SHEILA O'DELL
husband and wife,

)
)
)

ANSWER TO VERIFIED
COMPLAfNT AND
AND COUNTERCLAIM

1

Defendant,

This eaee RRS been
assigned to:
Honorable Brent J. Moss
District Judge

COMES NOW Defendant, THOMAS O'DELL, by and through his
attorney, David E. Gabert, Esq., and hereby answers the Verified
Complaint filed by Plaintiff as fo1lows:l

Defendant denies each and every allegation not specifically
admitted herein.

' The named co-defendant Sheila J. 07Dell,died on July 23rd,2007.
ANSWER
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In answer to paragraph numbered 1 of the Complaint,
Defendant denies the same.
111.
In answer to paragraph numbered 2 of the Complaint,
Defendant admits the same.
IV.
In answer to paragraph numbered 3 of the Complaint,
Defendant admits that the parties entered into a purchase
agreement In July of 2001, but denies the remainder of said
paragraph.

In answer to paragraph numbered 4 of the Complaint,
Defendant admits some of the terms of the sale were discussed
with Don Cain and his attorney, Wade Curtis, and by Plaintiff's
attorney Bruce Orr, but is unaware if Don Cain is a licensed
broker, and so denies the same.
VI.
In answer to paragraph numbered 5 of the Complaint,
Defendant denies the same as to factual content, and notes that
procedurally Plaintiff failed to attach an affidavit referred as
Exhibit A.
VII.
In answer to paragraph numbered 6 of the Complaint,
Defendant denies the same.
VIII.

ANSWER

I n answer t o p a r a g r a p h numbered 7 o f t h e C o m p l a i n t ,
Defendant d e n i e s t h e same, and a v e r s t h a t no a c c o r d and
s a t i s f a c t i o n o r payment i n f u l l i s p o s s i b l e i n t h i s c a s e , a s t h e
c h e c k r e f e r r e d t o was n e v e r r o u t e d t h r o u g h t h e d e f e n d a n t , b u t
s i g n e d o r f o r g e d by David o r C h r i s t o p h e r O r r , o r by b o t h , and
d e f e n d a n t s p e c i f i c a l l y d e n i e s t h e w r i t i n g on t h e back was i n h i s
h a n d w r i t i n g , and t h a t h e e v e r saw o r h e l d i n h i s p o s s e s s i o n t h e
s u b j e c t check h e r e i n p r i o r t o o r a t t h e t i m e o f i t s d e p o s i t , b u t
a v e r s i t was d e p o s i t e d d i r e c t l y i n t h e bank by David o r
Christopher O r r , o r both.
IX.

I n answer t o p a r a g r a p h numbered 8 of t h e Complaint,
Defendant d e n i e s t h e same, i n p a r t , i n t h a t d e f e n d a n t a d m i t s
p r o v i d i n g d u p l i c a t e c o p i e s f o r seven t i t l e s f o r t h e insurance
p u r p o s e o n l y , and a g i n n o t e s t h a t no e x h i b i t s have e v e r been
s e r v e d on Defendants o r a t t o r n e y , and r e q u e s t s same.
X.
I n answer t o p a r a g r a p h numbered 9 o f t h e Complaint,
Defendant d e n i e s t h e s a m e , a s h e i s w i t h o u t s u f f i c i e n t
i n f o r m a t i o n and b e l i e f t o e i t h e r admit o r deny, and s o d e n i e s t h e
same.
XI.

I n answer t o p a r a g r a p h numbered 1 0 o f t h e Complaint,
Defendant d e n i e s t h e same.
XII.

ANSWER
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In answer to paragraph numbered 11 of the Complaint,
Defendant denies the same.
XIII.
In answer to paragraph numbered 12 of the Complaint,
Defendant denies the same.

c o r n ONe
Declaratory Judgment
XIV.
In answer to paragraph numbered 13 of the Complaint,
Defendant denies the same.

xv .
In answer to paragraph numbered 14 of the Complaint,
Defendant admits that his position is that there has never been
an accord and satisfaction in this case; the remainder of this
paragraph is unclear, ambiguous, and is objected to by defendant
on that basis, and so defendant denies the same but admits that
there is a total dispute as to whether there is an accord and
satisfaction in this case, except to say that it appears to
defendant that there may have been a fraudulent attempt to
procure one by the plaintiffs.
XVI .

In answer to paragraph numbered 15 of the Complaint,
Defendant denies the same.
XVII.
In answer to paragraph numbered 16 of the Complaint,
Defendant denies the same.

ANSWER

XVIII.

I n answer t o p a r a g r a p h numbered 1 7 o f t h e Complaint,
Defendant d e n i e s t h e same.
XIX.
I n answer t o p a r a g r a p h numbered 1 8 o f t h e Complaint,
Defendant d e n i e s t h e same.
XX

.

I n answer t o p a r a g r a p h numbered 1 9 o f t h e Complaint,
Defendant d e n i e s t h e same, b u t a v e r s t h a t t h e c o n t r a c t d o e s
p r o v i d e t h a t h e may r e c o v e r c o s t s and a t t o r n e y ' s
XXI

fees.

.

I n answer t o p a r a g r a p h numbered 2 0 of t h e Complaint,
Defendant d e n i e s t h e same e a c h and e v e r y one, a , b, c, d and e
XXII.

I n answer t o p a r a g r a p h numbered 2 1 of t h e Complaint,
Defendant d e n i e s t h e same.
XXIII.

I n answer t o p a r a g r a p h numbered 2 2 o f t h e Complaint,
Defendant d e n i e s t h e same.
XXIV.

I n answer t o p a r a g r a p h numbered 2 3 o f t h e Complaint,
Defendant d e n i e s t h e same,.

xxv .
I n answer t o p a r a g r a p h numbered 2 4 o f t h e Complaint,
Defendant d e n i e s t h e same.

ANSWER

XXVI .
In answer to paragraph numbered 25 of the Complaint,
Defendant denies the same.
XXVI I.
In answer to paragraph numbered 26 of the Complaint,
Defendant denies the same.
COUNT FOUR
Conversion

XXVIII

.

In answer to paragraph numbered 27 of the Complaint,
Defendant denies the same.
XXIX.
In answer to paragraph numbered 28 of the Complaint,
Defendant denies the same.
XXX

.

In answer to paragraph numbered 29 of the Complaint,
Defendant denies the same.
XXXI

.

In answer to paragraph numbered 30 of the Complaint,
Defendant denies the same.
COITNT FrVE
Claim and Delivery

XXXII .
In answer to paragraph numbered 31 of the Complaint,
Defendant denies the same.
XXXIII.

ANSWER

In answer to paragraph numbered 32 of the Complaint,
Defendant denies the same.
XXXIV.
In answer to paragraph numbered 33 of the Complaint,
Defendant denies the same.
xxxv.
In answer to paragraph numbered 34 of the Complaint,
Defendant denies the same.
XXXVI .
In answer to paragraph numbered 35 of the Complaint,
Defendant denies the same.
XXXVI I.
In answer to paragraph numbered 36 of the Complaint,
Defendant denies the same.
XXXVIII.
In answer to paragraph numbered 37 of the Complaint,
Defendant denies the same.
COUNTERCLAIM

Defendant re-alleges and incorporates herein by reference,
paragraphs numbered I through V of the Answer above.

Counter claimant alleges that the Necessary and
Indispensable Parties have not been joined in this case, that he
intends to move this court to Join David Orr and Christopher Orr

ANSWER
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as Indispensable parties, to change the venue to Custer County,
where all the documents were signed, and to also join Don Cain as
in indispensable party in this action.
111.
Counter claimant has incurred attorney's fees and costs
in the prosecution of this Counterclaim to Plaintiff's Verified
Complaint for which he should be entitled to an award of
attorney's fees and costs pursuant to Rule 75(m) of the Idaho
Rules of Civil Procedure and Section 7-610 of the Idaho Code.
WHEREFORE, Defendant/Counter claimant prays that upon
examination into this matter as required by law, an Order be
issued by this Court for the following:

1.

That the Complaint be dismissed and that Plaintiff take

nothing thereby; and
2.

For an award of attorney's fees and costs, as set forth

above; and
4.

For such other and further relief as the Court may deem

just and equitable in the premises.

DATED this % T g d a y of November, 2007.

$J&/-&E!~#
avid E. Gabert

ANSWER
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VERIFICATION

STATE OF IDAHO

1

County o f Bannock

)

:

I , THOMAS O'DELL,

SS.

b e i n g f i r s t d u l y sworn upon o a t h d e p o s e s

and says:
T h a t h e i s t h e Defendant i n t h e a b o v e - e n t i t l e d a c t i o n ; t h a t
h e h a s r e a d t h e above and f o r e g o i n g ANSWER TO VERIFIED COMPLAINT
a n d COUNTERCLAIM, knows t h e c o n t e n t s t h e r e o f a n d t h a t t h e same
a r e t r u e t o t h e b e s t o f h i s knowledge.

Thomas O r D e l l

SUBSCRIBED AND SWORN TO b e f o r e me t h i s $ v d a y

--

of

November, 2 0 0 7 .
I

,

Residing a t :

H

w

MY commission e x p i r e s :

ANSWER
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CERTIFICATE OF SERVICE
I hereby certify that on this

Ce
J~~
day of &k&$k
, 2007,

I

served a true and correct copy of the foregoing ANSWER TO
VERIFIED COMPLAINT AND COUNTERCLAIM, by hand delivery or by
United States mail, postage prepaid, to the following individual:
Justin B. Oleson
BLASER SORENSEN & OLESON, CHTD.
Attorney at Law
P.O. Box 1047
Blackfoot, ID 83221

&a1

ANSWER

Assistant

JUSTIN B. OLESON
BLASER, SORENSEN & OLESON, Chartered
Attorneys at Law
285 N.W. Main
P.O. Box 1047
Blackfoot, ldaho 83221
(208) 785-4700
Fax No. 785-7080
ISB #6412

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
APPLE'S MOBILE CATERING, LLC, an
Idaho Limited Liability Company,

)
)
) Case No. CV-07-181

1

Plaintiff,

) PLAINTIFF'S ANSWER TO
) DEFENDANTS' COUNTERCLAIM
)
)
)
)
)

vs
THOMAS O'DELL and SHEILA O'DELL,
husband and wife,
Defendants.

COMES NOW the Plaintiff, Apple's Mobile Catering LLC, by and through
its attorney, Justin 9.Oleson in the above titled action and hereby answers the
Defendants' Counterclaim as follows:

FIRST AFFIRMATIVE DEFENSE
Plaintiff denies each and every allegation of Defendants' Counterclaim not
specially admitted herein.

SECOND AFFIRMATIVE DEFENSE
Defendants fails to state claim upon which relief can be granted, therefore
the same should be dismissed.

ANSWER TO COUNTERCLAIM
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ANSWER
1.

Deny Paragraph I.

2.

Deny Paragraph 2.

3.

Deny Paragraph 3.

4.

The Plaintiff seeks an award of attorney's fees and court costs

incurred in defending Defendants' Counterclaim and the same be dismissed.

+A

DATED AND SIGNED this I d a y of January, 2008.

I&
Chit.
BLASER, ? ~ ~ E J A ~ ~ E #OLESON.
By:

JUSTIN 8. OLESON
Attorneys for Defendant

CERTIFICATE OF SERVICE

%

I HEREBY CERTIFY that on this 17 ay of January, 2008, a true and
correct copy of the foregoing PLAINTIFF'S ANSWER TO DEFENDANTS'
COUNTERCLAIM was served by the method indicated below and addressed to each of
the following:
David E. Gabert
Attorney at Law
845 West Center, Suite C
Pocatello, ID 83204

ANSWER TO COUNTERCLAIM

FJ.
fJ

Mail

Courthouse Box

-

Date: 4/28/2008

Seventh Judicial District Court Custer County

Time: 02:47 PM

Minutes Report

User: RUTH

Case: CV-2007-0000181

Page 1 of 1

Apple's Mobile Catering, Llc vs. Thomas O'dell, etal.
Selected Items
Hearing type:
Assigned judge:

Status
Brent J. Moss

Minutes date:
Start time:

04/28/2008
02:39 PM

Court reporter:
Minutes clerk:

Dave Marlow
Ruth Brunker

End time:
02:39 PM
Audio tape number:

Prosecutor:

[none]

This cause came before the Court on this 25th day of April, 2008, for the purpose of a
STATUS hearing before the Honorable Brent J. Moss, District Judge, Custer County
Courthouse, Challis, Idaho. Justin B Oleson, Esq., attorney for the Plaintiff appeared
telephonically and Dave E. Gabert, Esq., attorney for the Defendant appeared
telephonically also.
The Court asked Mr. Oleson as to the status of the case. Mr. Oleson stated he would be
filing a Motion for Summary Judgment
in writing very soon. Mr. Gabert spoke. Both attorney's believed a Summary Judgment
would be forthcoming. Mediation had not been set.
The Court set a Jury Trial for September 1I,12, 2008, to begin at 1.30 PM. The Pre Trial
Conference is set for August 20,2008 at 2:30 PM.
Dated and done this 28th day of April, 2008.
Ruth Brunker
Deputy Clerk

MINUTE ENTRY

David E. Gabert ISB #3582
Attorney at law
845 West Center, Suite C
Pocatello, Idaho 83204
Telephone: (208) 233-9560
Fax: (208) 232-8001
degabert200263~~ahoo.com
Attorney for Defendant

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
APPLE'S MOBILE CATERING, LLC, a1 )
Idaho Limited Liability Company,
Plaintiff,
VS.

Case No. CV-07- 181

j
1
1
1
1

MOTION FOR SUMMARY
JUDGMENT

THOMAS O'DELL and SHEILA O'DELL )
husband and wife,
)
Defendant,

1
1

TO: Apple's Mobile Catering, LLC, an Idaho Limited Liability Company, and their
Attorney of Record of record, Justin B. Oleson:
COMES NOW Defendant, Thomas O'Dell ,by and through his attorney of record, David
E. Gabert, Esq., and hereby respectf~llymoves the Court for an entry of Summary Judgrnent in

favor of Defendant's in the above-entitled cause of action and against Defendants, and in favor of
counter claimant Thomas O'Dell.
This Motion is made pursuant to Rule 56(c) of the Idaho Rules of Civil Procedure, and on
the grounds and for the reasons set forth in the Affidavits and attached Exhibits and on the
Memorandum in Support of Motion for Summary Judgment filed herewith.

M O T I O N FOR SUMMARY JUDGMENT
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Plaintiff further requests reimbursement for his attorney's fees and costs incurred in
bringing the instant motion pursuant to Rule 54(e)(l) of the Idaho Rules of Civil Procedure, and
pursuant to Section 12-121 of the Idaho Code.

DATED this

day of June, 2008.

fl,&@N#
David E. Ga ert, Esq.
Attorney for ~ e f e n d i t
'

MOTION FOR SUMMARY JUDGMENT

-
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on thi

day of June, 2008, I served a true and correct

copy of the foregoing MOTION, MEMORANDUM AND AFFIDAVIT OF THOMAS

O'DELL, by United States Mail, postage pre-paid, by facsimile, or by hand delivery to the
following interested parties:
Justin B. Oleson
Blaser, Soerensen & Oleson, Chartred
295 N.W. Main
PO Box 1047
Blackfoot, Idaho 8322 1
david E. ~ a b e hEsq.
,
Attorney for ~ e f e n d k t

MOTION FOR SUMMARY JUDGMENT-O'DELL
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David E. Gabert ISB #3582
Attorney at law
845 West Center, Suite C
Pocatello, Idaho 83204
Telephone: (208) 233-9560
Fax: (208) 232-8001
de~abert2002@vahoo.com
Attorney for Defendant

IN THE DISTFUCT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
APPLE'S MOBILE CATERING, LLC, an )
Idaho Limited Liability Company,
1

Case No. CV-07- 181

1
1
1
1
1

Plaintiff,
VS.

MEMORANDUM SUPPORTING
MOTION FOR SUMMARY
JUDGMENT

THOMAS O'DELL and SHEILA O'DELL )
husband and wife,
1

1
1

Defendant,

COMES NOW Defendant Thomas O'Dell, by and through his attorney of record, David
E. Gabert, and hereby respectfully submits his Memorandum Supporting Motion for Summary
Judgment in the above entitled matter.

STATEMENT OF FACTS

In paragraph 3. of Plaintiffs Complaint herein it is alleged, inter alia, "[iln July of 2001
the parties entered into an asset purchase agreement in which Plaintiff agreed to purchase from
Defendants certain personal property used in a mobile catering business. Plaintiff agreed to
purchase the assets and to secure the purchase price, granted to Defendants a security interest in

MEMORANDUM SUPPORTING
MOTION FOR SUMMARY JUDGMENT
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those assets. To perfect therein security interests, Defendants filed a financing statement and left
some titles to some vehicles in the possession of the Defendants." See Plaintiffs complaint
herein, paragraph 3.
Then in Paragraph 7 of this Complaint, the Plaintiff alleges, beginning with the second
sentence "Pursuant to the renegotiated contract between the parties in June of 2003, Plaintiff
made good faith final payment to Defendant's. That payment was by check in the amount of
$15,000.00. The check was conspicuously marked as payment in full. Defendants accepted and
negotiated that check without dispute and never challenged said payment as being the fna!
installment owed to Defendants. (A copy of said check is attached hereto as Exhibit 'B'.)" [See
Defendant's Exhibit A].
The parties had a contract in which Plaintiff agreed to purchase from Defendants certain
personal property used in a mobile catering business. Plaintiff agreed to purchase the assets and
to secure the purchase price, granted to Defendants a security interest in those assets. To perfect
therein security interests, Defendants filed a financing statement and left some titles to some
vehicles in the possession of the Defendants. But, there is no evidence of a legally acceptable
nor factually sufficient Accord and Satisfaction.
It is apparent from the face of Plaintiffs own exhibit that the Plaintiffs claim of accord
and Satisfaction must fail factually. See Defendant's Exhibit A. The information stamped on the
back of this check confirms this and clearly acknowledges that this check was never mailed nor
routed nor seen by the Defendant, but deposited "For Deposit Only" at the Ketchum Branch of
the US Bank by, it would appear, the maker of this check, the Plaintiff, David id. Orr.

MEMORANDUM SUPPORTING
MOTION FOR SUMMARY JUDGMENT
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This

fact alone belies Plaintiffs assertion Defendant ever saw or endorsed this check; instead, this
check was obviously deposited directly by the Plaintiff for direct Transfer into the Defendant's
account at Ketchum. There is no endorsement by the Defendant on this check.

LAW
I.
THERE IS NO ACCORD AND SATISFACTION
This claim of Accord and Satisfaction is the gravamen of the Plaintiffs case; without that
it is f~ctuallydeficient a d must be dismissed, md the Defendant must be reinstated to his rights
under this contract . The Plaintiff must show that the Defendant Tom O'Dell knew or should
have known the check was marked "Final Payment."

An Accord and Satisfaction is a method of discharging a contract or cause of action
whereby the parties agree to give and accept something in settlement of the claim or demand of
the one against the other, and perform such agreement, the "accord" being the agreement and the
'satisfaction' its execution or performance. Fairchild v. Matheus, 91 Idaho 1,4,415 P.2d 43,46
(1966); cf, Holley v. Holley, 128 Idaho 503,507,915 P.2d 733,737 (Ct. App. 1996); see also

Stvother v. Strother, 136 Idaho 864,41 P.3d 750, (Ct. Ap. 2002). Whether acceptance of a
negotiable instrument, the check in this case, effects and Accord and Satisfaction may be
governed by Idaho Code's 28-3-310. At the very least, some sort of notice of that language on
the check must occur under circumstances that would show that O'Dell became aware that if he
cashed the check he was accepting the Plaintiffs offer to settle their dispute with an Accord and
Satisfaction.
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But where, as here, the check must have been tendered and applied to the O'Dell's
account, without his knowledge of the offer of the Accord and Satisfaction language written on
the check, at the Ketchum Branch of the US bank, the Plaintiffs theory fails entirely. The
requirement of notice here goes to the actual formation of the new contract, the accord, and none
can be had nor is proper where O'Dell did not see nor was aware that the processing of the check
purported to satisfy Plaintiff 's obligation. The Plaintiff may not deposit a check marked "Final
Payment" unless he can show the Defendant saw and was aware the check had been so marked.

In the Strother case, supra, a sirxilar event occurred, as the court there states that an
attempted Accord and Satisfaction must be shown by the Plaintiff to put the payee of the check
on Notice that this check was intended to resolve some disputed claim between the parties. To
establish an Accord and Satisfaction the parties accepting a new or different obligation must do
so knowingly and intentionally. See Heckman v. Boise Vallev Livestock Comm 'n Co.. 92 Idaho
862,452 P.2d 359 (1969). Fairchild v. Mathews, 91 Idaho 1,415 P.2d 43, (1966); Allen Steel

Suuulv Co., v. Bradlev, 89 Idaho 29,402 P.2d 394 (1965); cf, Bruno v. First Federal Savinns &
Loan Assoc. OfBoise, 115 Idaho 1104,772 P.2d 1198 (1989). Notice and an endorsement by the
Defendant might go somewhere farther towards the Plaintiffs theory, but he must also explain
how and why a check processed entirely at his local bank in Ketchum could ever have been seen
or noticed by the Defendant.

CONCLUSION
For the foregoing reasons, Defendant is entitled to summary judgment against the
Plaintiffs claim of Accord and Satisfaction, and his entire claim therefore fails. There is not one

MEMORANDUM SUPPORTING
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scintilla of evidence that the Defendant ever knew, or should have known of the language on the
check the Plaintiff holds to be an Accord and Satisfaction. All the evidence produced by the
Plaintiff shows the check was apparently deposited directly at the US Bank in Ketchum, Idaho,
for deposit or direct deposit, to the account of the Defendant, without the Defendant ever having
seen the modifying language.
Unless the Plaintiff can show or produce one scintilla of evidence, his entire case must
fail, it's simple logic. Of course all the rules of Summary Judgment apply, but it's his case, and
his theory, and he as at least the burden of going forward with the evidence sufficient to shew
some actual notice or awareness by the Defendant of this theory, or his case fails. It is patently
obvious from his own prime exhibit that he can not do that, as the check purporting to be the
accord and satisfaction is apparently and on its face a check that never left Ketchum, that was
drawn on the same back as the Defendants, and that was deposited directly into the Defendant's
account, without his knowledge, consent, nor endorsement. There are not sufficient facts to
support an Accord and patisfaction, and the Plaintiffs entire case must fail.
DATED

this^ 7day June, 2008.
Attorney for Defendant
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this

of June, 2008, I served a true and correct

copy of the foregoing MOTION FOR SUMMARY JUDGMENT and MEMORANDUM
SUPPORTING SUMMARY JUDGMENT by United States Mail, postage pre-paid, by

facsimile, or by hand delivery to the following interested parties:
Justin B. Oleson
Blaser, Sorensen & Oleson, Chartered
285 N.W. Main
PO Box 1047
B!zckfgct, Idaho 83221

Attorney for Defendant
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fJIS-jijli;i [,<)tJnT
CUSTER COUNTY
IDAHO
BZII'B'Fi IIBtllNKER

JUSTIN B. OLESON

2000 JUL 1 6 AN 7: 10

BLASER.
SORENSEN & OLESON. Chartered
Attorneys at Law
285 N.W. Main
P.O. Box 1047
Blackfoot, ldaho 83221
,-- ~,

Fax No. 785-7080
IS6 #6412

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
APPLE'S MOBILE CATERING, LLC, an
ldaho Limited Liability Company,

1
1

) Case No. CV-07-181

1

Plaintiff,

) AFFIDAVIT OF JUSTIN 6. OLESON
)

VS

THOMAS O'DELL and SHEILA O'DELL,
husband and wife,
Defendant.

STATE OF IDAHO
County of -Bingharn-

)
)

1
)

)

)ss
)

JUSTIN B. OLESON, being first duly sworn on oath, deposes and says;
1.

That I am over the age of majority and have personal knowledge of

the facts set forth herein and they are true and correct to the best of my knowledge.

2.

1 am the attorney for the Plaintiff.

3.

That attached are documents from the United States Bankruptcy

C O Uprinted
~
off from the PACER Service Center which total 8 pages.
4.

JUSTIN 8. OLESON

AFFIDAVIT

That these documents are allegedly the Notice of filing, Case
APPLE'S CaTEklNt VS. W E L L

07/15/2008
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BSO

Summary, and Voluntary Petition filed on June 23, 2008 by Thomas 0.O'Dell the
defendant in this matter.

5.

These documents show a Confirmation hearing on 0811912008

6.

Further affiant saith not.

SUBSCRIBED AND SWORN to before

(SEAL)

AFFIDAVIT
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CMIECF LIVE - U.S.Bankwptcy Coutt - NoticeOfFiling

United Stntes Bankruptcy Court

District of Idaho [LIVE]

Notice of Bankruptcy Case Filing
A bankruptcy case concerning the debtor(s) listed below was
filed under Chapter 13 of the United States B m h p t c y Codc,
entered on 06/23/2008 at 1 1 :58 AM and filed on 06/23/2008.

Thomas D O'Dell
POB 433
Mackay, 1D 8325 1
SSN: xxx-xx-8438

The bankruptcy trustee is:
Kathleen A. McCallister

P.O.Box 249
American Falls, ID 8321 1
208-478-2846

The case w ~ assigned
s
case number 08-40502-JDP to Judge I'im D Pappas.
In most instances, the filing o f the bankruptcy cast: autoinntically stays certairi collection and other actions against
the debtor and the debtor's properly. Under certain circumstances, the stay may be limited to 30 days or not exist at
all, altlrough the debtor can requtsi h e court to extend or impose a stay. If you attempt to collect a deb1 or take other
action in violation of [he Bankruptcy Code. you may be penalized. Consult a lawyer to dctemine your rights in this
case.

If you would like to view he bankruptcy petition and othex documents tiled by the debtor, thcy are available ar our
Inletnet

home page www.id.usco~s.yovor at the Clerk's Office, US Banhptcy Coun Rm 1 19,801 East Sherman,
Pocatello, ID 83201.

You may be a creditor ofthe debtor. If so. you will receive an additional noticr fiom the court setting forth important
deadlines.

Cameron S. Burke
Clerk, U.S. Bankruptcy Court
PACER
Service Center
__
.. ...-. .

!.-.....

i. . .

AFFIDAVIT

...... .......
..........

Transaction
. . . . .Receipt
.............

:I

..............__!.

.I
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CWECF LIVE. U.S. B ~ ~ k r u p t cCOUI~
y
- NoticcOfFiling
!PACER
Login:. . . . ......
......-........
, : , I ~ ~ t i
ofc cFiling
/~ercri~tiom:,
,......__.....
...........
iBillrblt Pages: ,)I
...............
!...........:
............
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Query Summary

08-40502-JDPThomas D O'Dell
Case type: bk Chapter: 13 Asset: Yes Vol: v Judge: Jim D Pappas
Date filed: 06/23/2008 Date of last filing: 07/14/2008

Case Summary
Oifice:
County:
Fee:

Origin:
Previous
Term:
Disposition:

Filed:
Terminated:

Pocatello
Custcr-ID
(Pocatello)
Paid
0

06/23/2008

Discharged:
Reopened:
Converted:

Dismissed:
Confirmation
Joint:
n
Hearing:
Pending Status: Awaiting Cbapter 13 Plan
Flags:
P l d h e , DebtEd, PRVDISM
Trustee: US Trustee

08/19/2008

Phone:
208-334-1300

City: Boise

Email:
ustp.region 1S.bs.eci@usdoj.gov

Phone:
Emdl:
City: American
208-478-2846
kam13t1ustee@qwesu,ffice.net
Falls
Party 1:Thomas D O'bell (xxx-xx-843 8) (Debtor)

Trustee: Kathleen A.
McCallis~er

Location of Case File(s):
Volume: CSl
The case file may be available.
._

_.

...

""

I

I

AFFIDAVIT

. ._

...............,.

.....
,.

.

..

"

......... , . . .-

"

PACER Service Center

__

.

I

..... .- ....
.,
................
. . . -.-........................
- ........... .-..........
. . . . .-. . . . -.-..-.-...... -. ...................
. . . . . . . . -. .....-..
----. ...............
..- ....

Transaction Receipt

_
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VOLUNTARY PETlTlON

United States Bbnkruptcy C O U ~
Olstrict of Idaho

Official Farm 1
(1UUn

Name of Joint Osblor (Spouw~)(Last. Flnt,Mlddls):

Name of Debtor (I1 Indlvldual, enter Last, Flml, widle):

O'DELL, THOMAS
All Other Names used by tho Jolnt Debtor In the Iaef B yeem
(Include manlad, maidon, and trr& nbrnea):

All Othw Nemes used by (he Debtor Inthr last 8 yarn
(Includo married. maiden, and Wade narnol):

-.--'-8 4 3 8

L a d f o u digits of Soc. Seo /Complete EIN or d h r Tax I.D.

*..- ..-

NO.

Lasl four dloII8 of SOC.SeC.lCom~leteEIN or other Tax 1.0. No.
(

6boet Mdrero of Oebtor (NO.6 91rs.(, Clfy, Stste):

Stmet Address o( Ombtor (NO. & Strpel, Clw, shtc):

501 south main
Mackay, iD

Zl~Cod*

83251

Zip Coda

County of Residence or ofthe Pdnclpel Place of Burlnem:

CounQdResldence w 19the Princjpl Place d 8uslnors:

Malllng Addre= of Debtor (If dithrent from stnel address]:

Mailing Mdrass 01 Dmbtor ((Ifdifferent from street ddrau):

PO Box 4 3
~ a c k a y , ?D

Zlpco*

Zlp Code

83251

Lomuon of Pdnclprl h s d r of Bmlnrsa Debtor (If dlffcrant from .treat add~sarnbmm):

Chapter or Secllon of Bankruptcy Coda Urtder Whlch

Nalurs of Busllnras

fipr of Debtor

&lndlvldual
I
(includes Jalnt Dsblm)
Sw ExhrM 0 on p w 2 ol lhh fohn
0 Corporation(Includes LLC and LLP)
0 Pertnenhlp
g Other (If drbtor I8 not o m of the above
entitles, chock this box and sMo type
d entlly below)

Zip Cad9

the Pslltlon Is Fllcd (Check one bar)

El Health Csre BIJSIMSS
0 Slnglr &sat Real Eatatt a t
dennrd In 11U.S.C.~lOl(~l6j
0 Rallroad
0 Stockbroker
O Comrnodky Brokw
0 Clearin0 Bank
0 Other

0 Chrmer 15 )rsc~natorRocoonWon

0 Chapter 7
0 ~ h s p l o9r
D ~ h p tI u
1
D Chaptat 12
El Chaptar 13

s Fanlpn Me~nRocuano

0 Chapter 15 WUtlon for Rscognnlon01
r Forml(nNomnrln h n u e d l n p

Nature of Dmbb (Chack one box)
Oebb are primarily Consumer
0 Debls are prlmrlly
debls, donned in 11U.S.C.
b u s l m s debt6
5 lOl(8) a6 "lncuyed by an
individual primarily for 8
personal. hmlly, or household purpose."

Tax-Exempt Emlty
(If appllmble)

0 Debtor I6 a tax+xemp

OrganMlon undar Title 26 of
Ulr Unllrd Stater) Code (IRS)

Chapter 11 Dablara

F ~ l ~ Fee
n g (Check one bor)

g lOl(510)

El f u l l F~llnoFee attached

0 Debtw Is r small buslnesm dsbror as dofind In 11U.S.C.

0 Flllng Faa to be paid in inbllllments (Individuals only)

El Dvbtw Is nd m small buslneas Abler as deflned In 11 V.S.C. 8
lOl(6lD)

0 Flllng Foci walver roquestad (Chapter 7 Individuals only)

0 Deblor's augnpte nonconttngant Ilquldatod dbbfs (eucludlnp debts
owed to irutden 01'rffillabs are less than $2,190,000
D A plan Is belng fllsd wlth thls pelltlon.

0Accaptanws of the plan were solltltad ptepetillon from one or mom
clusmt of credlbn, Ln accolrdonce wlth 11 U.3.C 4 112qb).

SWlstlcal 1 Admlnlshtlve Information
d ~ e b t oestlmetes
r
thet funds wlll be 8~ll&ible for dlstrlbullon to unsecured cndlloo.
Debtor estimates that, after any exsmpt PropetYy 16 excluded and adminlstrabve rxpsMes pald,

than, wlll be no funds avallablo fnr dielribulion to unsecured credlbn.

Estlrnated Number of Creditofs
1.
A8

5090

100199

D

O

o

200-

$99

o

1,0005000

5,00110,000

a

0

10,00125,000

o

25,00150,000

a

50,001
f00,OW

o

OVER
100,WO

D

Efalmsted Assets

-

-

-

$0
$50,001 - $100,001 $500,001 f1,000,001. S10.000.001fSO.000 $lOO,WO s500.000 $l.OaO,000 si~,bdO,aob 50.000,000
0
0
0
B
0
0

Estimated Debts

-

$0
$50,001
f50.000 $100.000
D
O

AFFIDAVIT

- 5500.000
$100,001 - S500,OH - sl.Oob,001 . $10,000,001.
SI,WO,OOO ~10,000.000 50.600.000
Q

0

0

0

550.000.001- S100.000,061*
$100.000,OOD $S00.000,000

0

0

SS0.000.001S100.WO.000

b

-

$100.000,001SSOR000,OOO

0

47

SSW.OO0,OOl
$1 bllllon

0

$500,000,001
$1 bllllm

0

MOMt h ~
$1 bllllon

0
Mom than
$1 bllllon
0

-
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I

Voluntary Petition

Name of ~sbtor(9):

Thomas 04Dell
m w ~ ~ ( h m : ~attach
n d i adaitionrl *+a$).$;:
?:::?;;..

P I S page musr be cmpkted and ffllad In every case)

... , .. ,

:

'

. ".

. ';'.

'

'.:

i$(U
:.,:?h,y.Banlvupq.Cas~,
pl~~.w~I,$,L.ic
8

- -

I

I

PcnQlng B a n k r u p ~ ~ e . F i l e d ~
Bny
b ySpousq, Partnos Ot'AfHll~tOOf4hlc Oebtor(lf

morn than v p , afOch'addklonal rhwr)

,,

.

I

1

Dale Filed:

Clce Numbor.

Name ofDebtor:

Relationship:

Distrld:

Exhibit A

Judge:

I
1

Exhibit B

(To tm aompleced W dbDW R m lndlvldd
wMce Wls a n pnmrlly msumsr &W)

X
0 Exhlbit A Is etlsched and made a part of thlr petltlon

Signetom ot Attorney tor oabtorp)

ate

EKhiblt C
Doas the debtor awn or have oowesslon of any property thal poses w Is a l k g ~ d
to porn a Ihreal at Imminent and Identlflable harm to pubtc
hsalth or safety7

CI Yes, and EXhlbIt C lo attached and made a port d lhlr pclltlon.

El Exhibit D completed and signed by ths debtor is attached and made o p m of lhl6 prtltlon.

I

D Exhlbll D also completec)and cloned by the Jolnl deblor I&
aached end mads a pafl ofthls pailion.

1

information Regarding the Debtor
Venue
O h l o r has been domlclled or has had a msldancc, principal place of burlnocs,

or prlnuprl a@& In the Dlscrla

for 180 dsya lmmtdlaraly pmcedlng (ne aete of thlr pelltlon or lbr a longer part olruch i B O days than In m y other Dislrlct

I

Cl

There Is a bankru~tcycase concernlng Debtor's afflllate, penera, p l t n r , or paMomhlp p n d l n g lfl thI8 Okflct.

0

Dabtor Is Debtor i n a forelgn pmcacdlng and has it6 principml pllco olbuslnoas ar prlnclpal asseb In tho Unlbd State6
in tnie Dlslrict, or has no principal plaw of burinwr or assots i n Ihe Uoiled Stetas but Is a dohndant In pn adlon or
proweding [In a federal or stak wurtJ In lhls Dlstfi~t,or the intsrsrtr of the pallies will m sewed In regard to the relkf sought
In this Dldrlcl

I

I

Certification by a Debtor Who Resides as a Tenant or Resldsntlal Property
0 Landlord has e ludgtnent against chr Debtor for porrerslon of Dablor's mbldence.

( N m e ol landlord the1 obbbed judgmen!)
(Address of lendlord)

5 Debtor claims that undar applicable nonbankrupty law, lhcn are clrcumrt.ncu6 under whlch the Debtor would be

pbrmllted l o core the entlm mondafy dofault that gave rbb to me judgarnent for pwraaslon, akar (he judgment lor
posswsion was enbmd, and

53

Oebbr has IncludedIn this petitlon the dcposlt with the courl of any renl that would b a c m s dw durlng the 3Odny
period aflrr the filing of tho pelitlon.

0 Debtor cf?RlfI~$
thal helohe has served the Landlord wlth lhis certification (11 U.8.C. 5 362(1))

AFFIDAVIT

I
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I.

" I

''

.

Thomas O'Dell
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Slgnature of a Forrlgn Representative .
I 1 d s l m under
~
p r n a l l of orJ ha the lnbrmalon p o v i d d i n thls

I& . d ~
under pem~tyo f p u r y thd th. infarmatton p w l d e d In thls
strtlon IS true and correc
[f ~ N t l o Ir
n an lndlvldusl whosm dobb a n pdmiirlly consumer debts
and has chosen to flle under Chaptor Iam awaro t M I mW roceod
under Cha@ter7.11.12, or t3. Unlled antes Code, undersirn8lhe
relkf nvallzibl~M r m b 1Ydl chpler, and choose to pwud under
Chapter 7.
pte' of'iUe

,. .. g

,#,):,;.* .
,,,;:\.
,.
,:::,!.. > ...

rand

p e t i ~ I&
o~
h e an4
t h x a m the fwelpn r e p m u n t l ~ w
of I
d . b r In a fomtgn p r o m l n g , anu that Iam aulharfzed to me thls
palUon.

~~~~~~~

~ & q ~ ~ ~ ~ $ n ' , ~ ~ $ ~ o f " $ ~ :~$~~b:~\@~s,C.I
1615 am attached.

United

0 punurnt to ,535 01 t i t k 11 United Slates Code Ireqwsl ral8et in
rceabnco w l k the Ehrptar dtittr 11 spectfled In Ihl+potklon. A
coNfled copy d tho ardor grantlna recognltlon of the forrlgn maln
proceodlnp ls a ~ t ~ e h o d
V

20_8 5 8 9 1 8 3 6

Prlnlod H m o of Fordpn Ropqban@Uve

presented by attorney)

Date

t

I

X

srgnature cd Atlornoy lor Debtor(5)
Qr~mea~

s

r u m Name

1

Idedam undor r ry that! 1 Iam a bankruptcyprllllon proparer as
ddlnad In 11
110. @\ pre a r d thls documonlfor
eomp-tion,
Sn6 t at h h e provkmd tha dmbtor with a co y of th16
docutnent snd the notlcw and Information requlmd undrr U.S.C.$$
4lO(h,)and 342(b): and, (3 fif rubs or guldellncs havo bean
mllO(b),
s
pmmulgud
pmumnt to 11 ~s.C.5
110(h) mettln~
a maxlmum
for
swvlcet chargeable by bankruptcy petltlon prspsrem, Ihave Ivsn the
dabtor not~cmd the maxlrnum amount before preper~ng
any Joturnant
for nllnglor a debtor or r e u p t l n
h e from the debtor, 0s mqu~red
In that ssctlon. Ofllclal Form 19 E%ched.

U - C ~ ~I

?,

%ma

-Reme

I
I

I

Signature of Non-Atbrney Petltlon Preparer

I

S(gnatuFe of Attorney

and tlt~e,of any. d Bankruptcy Petltlon Pnpamr

Soclrl8.currty Number

t%hpMn. Nunbsr

Address.

Date

'In a rase in whlch 5 707(bj(41(0) ap hs fits st nature also constltulss a
cefllflcat~onOut the 11tomey hm no &wbdpe a%er an Inquiry (hat h s
lnforrnallon In the $&edules 16 Incorrect.
Date
I

S'gnpture(s)

(Corporat'on'Partnersh'p'

Of

SigMturo of Bankruptcy Petltlon Pruparer or oftlcor, prlntlpal,
reapondbla penon, or partner whose social s ~ ~ t r r nwnber
ify
rf

Mu

fhat tho infarmatlon provl~od( t this
~
Ideclnre under penalty of
petlllon Is b u o and comdlandrhat Ihavo boon euthorlrcd to nlo thlr

p t ~ d d s dabove.

p o t l l i o ~on
~ behalf at the doMw
Names and 9~~1.1S * c u d l numbem of 0110h.r Ind~vIduW-0
prspared or asslntsd In preparln tMa documsm unless tha bankmptcy
petttlon proparer Is not an lnblv18ual:

me drbtor ~

~ ~ I Onlld
S W In 8uordanu wltn the chapter of titla 11,
Unlted States ode, specmod In thls prtlrlon.

X
Signslure of Adhodzed Indlvidu8l

Prlnlad Name of Authorized lndlvldual
Title of Aulhorlzed lndlvldual

Date

limore than one penon prsplred thld clocument, atlach addllonal
shwfr confwmlng lo the appropriate aHlclel form for esch peoon.

I
I

A bonkruprc pefRlonp p a m r s frrlIum to compl w/fh the prpvlslons 01 Title
,I s?d Ulo !nderel ~ u l d d
s ~ a n k i v p t c~~m c e d t ema resun In t7nas or
impnsvnmcnt or both 11 U.S.C. 5 f 10; 18 U.S.C. $ i 5 l

I
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offictal Form I, 'Exhibit D (10106)

UNITED STATES BANKRUPTCY COURT
District of Idaho
In re

Case No.

Thomas O'Dell
Debtor

(If known)

-

EXIDBIT D INDIVIDUAL DEBTOR'S STATEMENT OF COMPLIANCE
WTH CREDIT COUNSELING REQUIREMENT
Warning: You must be able to check truthfully one of tile five statements regarding credit counscling
listed below. Jfyou cannot do so, you are not eligible to file a bankruptcy case, and the court can dismiss any case
you do file. If that happens, you will lose whatever filing fee you paid, and your creditors will bo able to resume
collection act~viticsagainst you. If your case is dismissed and you file anotha bankmptcy case later, you may be
requued to pay a second filing fee and you may have to take extra steps to stop creditors' collection activities.
Every individual debtor musr file this Exhibit D. Ifa joint petition isfled, each spouse must complete andjile a
separate Exhibit D. Check one ofthefive slatemen@ below and attach any documents LUdirected

El 1. Within the 180 days before the filing of my baakruptcy cast, X received a briefing h r n a credit
counseling ageucy approved by the United States trustee or baakruptcy administralor that outlined the
opportunities for available credit counseling and assisted me in performing 8 related budgct analysie, and
1 have a,certificatefirom the agency describing the serviccs provided to me.Attach a copy ofthe
certificale and a copy of any debt rrpoymenrplan developed rhrough the agency.
0 2. W~thinthe 180 days before the flllng of my bankruptcy case, I rcccivcd a briefing from a credit cornsoling
agency approved by the United States uustce or bankruptcy administratorthat outlined the opportunities for
available credit counsding and assisted me in performing a related budget analysis, but I do not have a cdficate
Eom h e agency describing the bervices provided to rnc. You mustfile a copy o/a cerlijicatefrorn the agency
describing the services provided to you and a copy ofmy debt repaymenrplan developed through rhe agency no
laier than I S days a j h y o u r banknrpicy cose isfiled.

O 3. 1 certify tbnt I requested cndil counveling xrvjccs from an ~pprovedagency but was unable to obtain the
services during the five days from the time I made my request, md the following exigent circumstancesmerit a
temporary waiver of the credit counseling requirement so 1can file my bankruptcy case now. [Must be
accompanied by a motionfor determination by tl~ecourt.](Summarize exigent circumstances here.]

If the caurt h srrtis6ed with the remuhs stated in your motion, # will send you an order approving
your request. You must still obtain thc credit counseling briefing within the first 30 days after you fdc your
bankruptcy case and promptly file a certificate from the agency thnt provided the briefing, together with a
copy of any debt management plan devdloped through the agency. Any extension of the 30-day deadlht
cm be granted only for cause and i s limited to a mawiml~mof 15 days. A motinn for elrtension must be fded
within the 30-day period. Failurc to fulfill these reqairemenh may result in dismissal dfyour ease. If the
coart Is not satisfied with your reasons for filing your bankruptcy case wlthout fist recelvhg a credit
counsellng bricting, yonr case may be dismissed.

AFFIDAVIT
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04 . 1 am not required to receive a credit counneling briefing bmusc of. [Check the applicable slafemmt]
[Must be accompanied by a motion for determination by the c o d . ]
0 Incapacity. (Defined in I 1 U.S.C. 109(h)(4) as impaired by reason of mental illness or
mental deficiency so as to be incapable of realizing ad mddng rational decisions, with respcct to
financial responsibilities.);
D Disability. (Defincd in I1 U.S.C. 109@)(4) as physically impairrd to the extent ofbehg
unable, aAer reasonable effort, to participate in a credit counseling briefing in person, by
telephone, or through.the htemet.);
0 Active military duty in a military combat zone.

4

Q 5. The United States trustee or bankruptcy administrator has dctermjncd that the credit counseling
requirement of I I U.S.C.6 log@) does not apply in this district.

*

I certify under penalty of perjury that the i n f ~ m t i o nprovided above is true and correct.

Signature of Debto
Date
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JUSTIN B.OLESON
BLASER,SORENSEN & OLESON, Chartcrcd
Anon~eysa! Law
285 N.W.Main
P.O.Box 1047
Blackfoot, Idaho 113221

(208)-7

-"

Fax No. 785-7080
IS0 ff6412

AILorneys for Plaintiff

M THE DISTRICT COURT OF THE SEVENTH JUDlClAL DISTRICT OF TI-IE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
APPLE'S MOBILE CATERING, LLC, an
Idaho Limrtcd Liabiltty Company,

1

1

) Case No. CV-07-000018 1

Plaintiff,

1

) INITIAL RESPONSE IN OPPOSITION
vs

THOMAS O'DELL and SHEILA O'DELL,
husband and wife,
Defendants.

)

TO DEFENDANTS' MOTION FOR

)
)

SUMMARY JUDGMENT

1
1
1

COMES NOW, the Plaintiff, Apple's Mobile Catering, LLC, ("Apple") by and
through its attorney of record, Justin B. Oteson, and offers this initial response in opposition to the
motion for summaryjudgment filed by Defendants. This initial response is intended to address the

procedural status of the Defendants' motion specifically, and this case in general, and will not
address the merits of the case. Plaintiff reserves thc right to file a response on the merits of

Defendants' motion.

In summary, this court may not consider the Defendants' motion for swnlnary
judgment for two reasons. First, one of the defendants, Thornas O'Dell, has filed for relief under
Chapter 13 of the Bankruptcy Code and thus this case, including the pending motion, is stayed and

the trial now set for Septernbcr must be taken off the docket. Second, the Defendants set the hearing
wma ~nsupp~nMWon summ

MEMO IN SUPPORT
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on their motion for summary judgment in violation of I.R.C.P. 56(c).

Facts

i.

On June 23 ,2008, Thomas O'Dell filed a petition for bankruptcy under Chapter 13
of the Bankruptcy Code. Attached to this motion and the Affidavit of Justin B. Oleson are copies o f
documents cvidencing Mr. O'Dell's filing, including the petition signed by Mr. O'Dell.
On June 27,2008, Defendants served their motion for summaryjudgment and their

supporting documents. Defendants have set the hearing on their motion for summaryjudgment for
July 16,2008.

11.

Law & Argument

A.

Orat contracts and oral modfficarions of a contract are enforceable,
parricularly when there is no dispute to modification.

The automatic stay provisions of 1 1 U.S.C.5 362(a)(1) stay the continuation of this
action. United States Bankruptcy Code Section 362 (I 1 U.S.C. $ 362) provides, in pertinent part:
(a) a petition filed under section 301 . . . of this title, . . . operates as a stay,

applicable to all entities, of

-

( I ) the commencement or continuation, including the issuance or employment
of process, of a judicial, administrative, or other action or proceeding against the
debtor that was or could have been commenced before the commencement of the
case under this title, or to recover a claiin against the debtor that arose before the

commencement of the case under this title;
As one court has stated:

"The automatic stay is one of the fundamental debtor protections
provided by the bankruptcy laws. It gives the debtor a breathing spell from his

I
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crditors. It stops all collection efforts, all harassment, and all foreclosure actions. It
permits the debtor to attempt a repayment or reorganization plan, or simply to be
relieved of the financial pressures that drove him into bankruptcy." In re Related
Asbestos Cares, 23 B.R 523,527-28 (1982).

The defendant Mr. O'Dell hos now filed for relief under Chapter 13 of the
Bankruptcy Code. That action stays Pjaintiff s action against Mr. O'Bell. Accordingly, this court

may not proceed to consider the pending motion. In addition, because of the stay, Plaintiff was
barred tiom filing its own motion within 60 days of the pending trial date and is otherwise barred
froin proceeding with any discovery to respond to the motion or to prepare for trial. Moreover, to

allow Defendants to proceed with their motion while at the same time Plaintiff is prohib~tedby

federal law fiom taking any affirmative steps in this case to pursue its claim is unfair and should not

be allowed.
Accordingly, Defendants' motion for surnmary judgment should be dismissed, or at

least abated or continued until the automatic stay has terminated, and the trial now set for September
11,2008, should be continued to another date and time. Because of the stay Plaintifrhas been and

will continue to be prohibited from preparing for trial and to respond to Defendants' motion for
summary judgment.
B.

Thc Defendant3 set the hearing on their motion for summary judgment in
violation oJ'1.R.C,P. fi6(c).

I.R.C.P. 56(c) provides that a motion for summary judgment and the supporting

affidavits and brief "shall be served at least twenty eight (28) days before the time fixed tbr the

hearing." The Defendants served their motion and supporting documents on June 27, 2008 (See
Memw In Suppon Mouvn Sumrnrr, Judpmanl
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Motion for Summary Judgement), but set the hearing on the motion for July 16,2008. By sening the
hearing on July 16"',Defendants have deprived Plaintiff of the 14 days it is entitled to have to prqare

and filea response in opposit~ofito the motion. Accordingly, the motion for summaryjudgment must
be dismissed because the hearing on that motion was set in violation of 1.R.C.P.56(c).

1V.

Conclusion

This case is now subject to the automatic stay imposed by Section 362 of the
Bankruptcy Code. I 1 U.S.C. $362. Accordingly, the motion for summay judgment is abated and

the h a ! must taken offthe docket. Apple has perfomcd all of its obligations under its agreement

with 0' Dell. Furher, 0'Dell has admitted that the price was renegotiated and this fact is evidcnccd
through his conduct as well. Apple has paid all amounts due and owing, and as such, is entitled to

summary judgment requiring O'Dell to complete performance under the t m s of the agreement in
question.
DATED AND SIGNED this &day

of July, 2008.

By;

,P

omeys for Plaintiff

hrcmo In Suppoll MbUalr Summary ~uogmmt
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CERTIFICATE OF SERVICE

i$

1 HEREBY CERTIFY that an this
day of July, 2008, a true and correct copy
of the foregoing INITIAL RESPONSE IN OPPOSITION TO DEIFENDANTS' MOTION FOR
SUMMARY JUDGMENT was served by the method indicated below and addressed to each of the
following:

David E.Gabert
Attomcy at Law
845 West Center, Suite C

Pocatello, ID 83204

*F'

.S. Mail

[
[J

[-A

Fax 232-8001
Courthouse Box
Hand-Delivery

Judge Brent Moss
In Chambers

Mom. !a S V P D OMDllon
~
Summsq 1udpm.rtL

MEMO IN SUPPORT O F MOTION
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DIS'I SIC; I' .-,;tlF?T

CUSTER COUNTY
IDAHO
ilt

JUSTIN 0, OLESON

ir;';l.:

1;~tgJ N{E

2ODD JUL 1 6 AM

BLASER,SORENSEN & OLESON. Chartered
Attorneys at Law
285 N.W. Main
P.O. BOX 1047
Blackfoot, ldaho 83221
(208) 785-4700
Fax No. 785-7080
ISE it6412

..

Attorneys for f laintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

1

APPLE'S MOBILE CATERING, LLC, an
Idaho Limited Liability Company,

)
) Case No. CV-07-181

1

Plaintiff,

) EX-PARTE MOTION TO VACATE
) TRIAL AND CHANGE PRETRIAL TO
) TELEPHONIC STATUS CONFERENCE
)

VS

THOMAS O'DELL and SHEILA O'DELL,
husband and wife,

1
1

Defendant.

COMES NOW the Plaintiff by and through its attorney Justin 0. Oleson and
hereby moves the court to vacate the trial in the above matter and change the pretrial to a
telephonic status conference.

This motion is on the grounds and for the reasons that the Defendant
recently filed Bankruptcy on June 23, 2008. A confirmation hearing is scheduled for

i

08119/2008.The Trial in this matter is scheduled for September 11,2008 with a Pre-

Trial on August 20, 2008 at 2:30 p.m. As a result of the Defendant recent actions and

the automatic stay the Plaintiff is unable to do anything on the case until the stay is
lifted. This motion is supported by the Initial Response in opposition to Summary

I

Judgement and the Affidavit and documentation in support.
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Therefore, it is respectfully requested that the Trial be vacated the PreTrial be changed to a telephonic status conference and afler said status conference the

Court may need to reissue new Pre-Trial orders.

DATED AND SlGNEO this

5 day of July. 2008.

CERTIFICATE OF SERVICE

d

I HEREBY CERTIFY that on this
day of July, 2008, a true and
correct copy of the foregoing EX-PARTE MOTION TO VACATE TRIAL AND CHANGE
PRETRIAL TO TELEPHONIC STATUS CONFERENCE was served by the method
indicated below and addressed to each of the following:
David E. Gabert
Attorney at Law
845 West Center, Suite C
Pocatello, ID 83204

U

U
U
d
U

Judge Brent Moss
In Chambers

Courthouse Box
Hand-Delivery

~

U.S. Mail
a 356-5425
x
Courthouse Box
Hand-Delivery

JUSTIN B. OLESON

8

,

i
[
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ELASER. SORENSEN 8 OLESON. Chartered
Attorneys at Law
285 N.W. Main
P.O. Box 1047
Blackfoot, Idaho 83221
(208) 785-4700
Fax No. 785-7080

ISB #6412

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
APPLE'S MOBILE CATERING, LLC, an
Idaho Limited Liability Company,
Plaintiff,
vs

THOMAS O'DELL and SHEILA O'DELL,
husband and wife,

)

1
)
)
)
)
)
)

CaseNo. CV-07-181

EX-PARTE ORDER TO VACATE TRIAL
AND CHANGE PRETRIAL TO
TELEPHONIC STATUS CONFERENCE

1
)

Defendant.

THIS MATTER having came before the Court on the Plaintiffs Ex-Parte

Motion to vacate Trial and Change Pre-Trial to Telephonic Status Conference and the
court having reviewed the file and good cause appearing:

IT IS HEREBY ORDERED that the Trial in this matter is vacated and the
Pre-Trial is hereby changed to a telephonic status conference and after said status
conference the Court will reissue new Pre-Trial orders after said status conference

DATED AND SIGNED this & day of July, 2008.

BRENT J.NCISS

EX PARTE ORDER TO VACATE
-
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CLERKS CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 1 7 day of July, 2008, a true and correct
copy of the foregoing EX-PARE ORDER TO VACATE TRIAL AND CHANGE PRETRIAL
TO TELEPHONIC STATUS CONFERENCE was served by the method indicated below
and addressed to each of the following:

6
U.S. Mail
U Fax 232-8001

David E. Gabert
Attorney at Law
845 West Center, Suite C
Pocatello, ID 83204

U
U

~ ' u . sMail
.

Justin 0. Oleson
Attorney at Law
PO Box 1047
Blackfoot Idaho 83221

EX P A R T E ORDER TO VACATE

Courthouse Box
Hand-Delivery

U
U
U

-
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Fax 785-7080
Courthouse Box
Hand-Delivery
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Executive Suite
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UNITED STATES BANKFtUPTCY COURT
DISTRICT OF 1I)AHO
1
1
1
1
1

N RE:

THOMAS D O'DELL

CHAPTER 13
CASE NO. 08-40502-JDP

)

Debtor(s) 2

ORDER OF DISMISSAL
This matter corning on for hearing on the Trustee's Motion to Dismiss filed

herein by Kathleen A. McCallister, the standing Chapter 13 Trustee for the District

of Idaho, and the court being fully adbised in the premises;

IT IS HEREBY ORDERED that this case be and the same is hereby
dismissed. //end of text//

Dated: August 10,2008

Honorable Jim D. Pappas
United States Bankruptcy Judge

-/s/

Kathleen A. McCalIister

Chapter 13 Trustee
Dated: August 11,2008

ORDER

OF DISMISSAL CHAPTER 1 3
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JUSTIN B. OLESON
BLASER, SORENSEM 6 OLESON. Chartered
Attorneys at Law
285 N.W. Main
P.O. Box 1047
Blackfoot, ldaho 83221
(208) 785-4700
Fax No. 785-7060
ISB #6412

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
APPLE'S MOBILE CATERING, LLC, an
Idaho Limited Liability Company,

)

1

a

) Case No. C V - 0 7 - m

1

Plaintiff,

f

) AFFIDAVIT OF DAVID W. ORR
VS

)

THOMAS O'DELL and SHEILA O'DELL,
husband and wife

)
)
)
)

Defendant.
STATE OF IDAHO
County of Ada

1
)ss

1

I, DAVID W. ORR, being first duly sworn on oath, deposes and says:
1.

I am over the age of majority, I have personal knowledge of the

facts set forth herein, and the facts set forth herein are true and correct to the best of

my knowledge.

AFFIDAVIT
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ORR

2.

At all material times I was a member of Apple's Mobile Catering,

LLC (Apple's"). When Apple's was formed one of my brothers, Christopher J. Orr, was

also a member but he is no longer a member of Apple's.

3.

-

Attached as Exhibits 1 7, are true and accurate copies of certified

copies of the motor vehicle records for seven vehicles (hereinafter "the seven
vehicles"). The seven vehicles were purchased by Apple's from the defendant, Thomas
O'Dell. We will file the originals of these records upon request.
4.

Attached as Exhibits 8-14, are true and correct copies of the

original certificates of title for the seven motor vehicles printed in May 2004 (hereinafter

the "original titles for the seven vehicles printed in May 2004"). The original titles for the
seven vehicles printed in May 2004 are in the possession of Apple's. I am familiar with
the signature of Mr. Thomas O'Dell, and his signature is in block 9 on each of original
titles for the seven vehicles printed in May 2004. Mr. O'Dell has admitted in his answer
that he signed the original titles for the seven vehicles. See Defendant O'Dell's Answer,
IX, page 3 and Plaintiff's Complaint, 7 8.

5.

In 2001, Apple's entered into negotlations with Thomas O'Dell, and

his agent, Donald W. Cain Sr., to purchase assets Mr. O'Dell used in the mobile catering
business he operated with his wife, Sheila O'Dell. (It is my understanding Mrs. O'Dell

has passed away.) Mr. O'Dell represented to me that Mr. Cain was his, that is Mr.
O'Dell's, agent for purposes of negotiating the sale of assets. Mr. Cain did not
represent me, my brother Christopher Orr, or Apple's regarding the sale.

6.

During the negotiations we asked about the history of Mr. O'Dell's

business, the revenue generated by the business, and the condition of his equipment.

AFFIDAVIT
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We specifically discussed with Mr. O'Dell, directly and through our discussions with Mr.
Cain, whether the equipment, and specifically the tractors and trailers, would satisfy the
requirements established by the state and federal agencies that were Mr. O'Dell's
primary customers. The trailers contained equipment you would find in a restaurant,
such as stoves, ovens, dishwasher, refrigeration and freezer units, as well as the
electrical and water lines necessary to operate the mobile kitchens. We understood
from Mr. O'Dell that he had in the past contracted with state and federal agencies to
provide food and beverage services to fire fighters engaged in fighting fires in and
around Idaho. We were told by Mr. O'Dell that the equipment would satisfy the
requirements of the agencies that he had done business with. In the agreement to
purchase Mr. O'Dell specifically represented that "as of June 21, 2001, the subject
vehicles, equipment and other property have complied with the minimum standards,
regulations andlor requirements of the National Interagency Fire Center." Asset
Purchase Agreement, paragraph 11.5. A true and accurate copy of that Agreement is
attached as Exhibit 15.

7.

Mr. O'Dell's representations about the condition of the equipment

were material to my decision that Apple's would go forward with the purchase of the
equipment. Apple's relied upon those oral and written representations. If Mr. O'Dell
had not made the representation that he did, Apple's would not have purchased any
equipment from Mr. O'Dell.

8.

As part of the sale, Mr. O'Dell agreed to sign over to Apple's title to

the seven vehicles (there were other vehicles but right now the seven vehicles are the
only ones in dispute). Apple's agreed that Mr. O'Dell or his wife would be noted on the
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titles has holding a lien on the seven vehicles to secure the balance of the purchase
price for all the assets that were being purchased.

9.

The terms of the sale included a down payment and Mr. O'Dell's

agreement to carry the balance of the purchase price and the purchase price was then
secured by the assets sold to Apple's. The purchase price was $340,000. The initial
payment upon closing was $65,000, which consisted of $2,000 earnest money that was
being held by the company Mr. Cain worked for, Lost River Realty, in its trust account,

and $63,000 paid at closing. Apple's aiso provided a promissory note in the amount o
$275,000. The note provided for monthly payments of $1,729.69 for 60 months (which
was computed by amortizing the note over 30 years as provided by the terms of the
Asset Purchase Agreement) and a balloon of any balance due on June 30th, 2006.
See Paragraph 6.3 of the Asset Purchase Agreement attached as Exhibit 15.

10.

Thus, under the t e n s of the Asset Purchase Agreement, Mr.

O'Dell was not going to receive the bulk of the balance of the purchase price until 5
years after the date of the sale. The provision for a thirty-year amortization of the
purchase price was important for Apple's because it would allow Apple's to use its cash
to rebuild the business, including hiring employees, purchasing food and paying for
insurance and the operation of the equipment. The business of providing a mobile
catering service requires a significant capital commitment and no guaranty of any
business. If there are no fires, there is no business, and as a new company Apple's
would first have to prove itself. The low monthly payments, compared to the balance of
the purchase price, was a critical term with respect to my decision to sign the Asset
Purchase Agreement on behalf of Apple's.
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11.

The purchase closed in June of 2001. Thereafter and into 2002,

Apple's began to get the equipment ready for use and satisfy the demands of the
federal and state agencies that Apple's hoped to contract with. Ourlng this period our
equipment was inspected and I was told that the equipment and vehicles did not comply
with "the minimum standards, regulations and/or requirements of the National
Interagency Fire Center" as Mr. O'Dell represented in the Asset Purchase Agreement.
We were required to make changes to the equipment to make the equipment
operational for use in the field. We were told that Apple's had to repair and make
changes to the electrical and the plumbing for most of the units. To make those
changes required significant investment and delays that cost Apple's money.

12.

These problems threatened the viability of Apple's, especially in

iight of the f a d that Apple's was obligated to make installment payments to Mr. O'Dell.
It was my opinion that, in light of what we discovered about the equipment, the

representation provided by Mr. O'Dell to induce Apple's to enter into the purchase
agreement was not correct.
13.

Because of the problems we were having with the equipment, I

contacted Mr. O'Dell and told him that the representation and warranty he had provided
with respect to the equipment turned out to not be true. To resolve this dispute over the

condition of the equipment, and rather than rescind the contract to get back the
purchase price, or refuse to pay any more money, or file a lawsuit for damages, Mr.
O'Dell and I agreed in the summer of 2002 to the following:: the balance owed on the
purchase price would be reduced to $130,000, to reflect Apple's contention that the
equipment was not worth the purchase price, but in exchange Apple's would pay this
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reduced price at an accelerated rate. We did not agree to a specific new schedule, only
that Apple's would make payments when requested. This required that I personally

make additional contributions to Apple's so that Apple's had the money to pay Mr.

O'Dell.
14.

The first of the accelerated payments was in August 2002. l made

that payment by wire transfer on about August 19, 2002. That amount was for $10.000,

as requested by Mr. O'Dell, Pursuant to the agreement we reached to resolve our
disagreement over the condition of the equipment, Apple's or me, on behalf of Apple's,

made the following made payments on or about the following dates:
$10,000, on 08119102 (by wire transfer),
$15,000 on 10103J02 (by wire transfer)

$10,000 In October 2002
$10,000 in December 2002
$25,000 on or about January 23,2003
$25,000 in January 2003 (in addition to the payment on the 23'd)
$10,000 in February 2003
$10,000 in February 2003
$10,000 in February 2003
95,000 on April 1I, 2003
$5,000 in May 2003

$d 5,000 in June 2003
15.

Payments were made by checks delivered directly to Mr. O'Dell, or

by wire, and I also made some payments by direct deposit to Mr. O'Dell's bank account.
AFFIDAVIT
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He told me his account number and I would at times go to a branch of his bank and
deposit the funds in his account. When I made the direct deposit, my habit was to mail
to Mr. O'Dell by first class mail a copy of the check that I deposited. That was my
business practice regarding those deposits and, to the best of my recollection, that is
what i did with each payment that I made by direct deposit.

16.

It is important to note the circumstances surrounding a number of

payments. For one thing, there are three payments of $10,000 in February. At some
point in early 2003, Mr. O'Oell and I spoke and we agreed I would give him three
checks, each in the amount of $10,000. He suggested I write those checks so he
would not have to bother me about asking for such payments. I agreed to this proposal
for two reasons. First, he agreed he would hold the checks and cash them over three

(3) months, February, March and April. Notwithstanding that agreement, Mr. O'Dell
cashed those three (3) checks in February. Copies of those three checks, numbers
1045,1046 and 1047, are attached as Exhibit 15a and are dated February 3,2003.
Second, I also agreed to this proposal because in December of 2002 and January of
2003 he had demanded larger payments and Apple's and I ended up paying $50,000 in

Januaty of 2003. These were not scheduled payments, but Apple's paid what Mr.
O'Dell asked for because that was our agreement.
17.

In April he or Mr. Cain again contacted me for money. Under our

agreement, I agreed to make another payment, this one for $5,000. The same thing
happened in May.
18.

In June of 2003, 1 was contacted by Mr. Cain. He told me that Mr.

O'Dell had asked him to ask me for a payment of $15,000 and that that payment would
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be the final payment of the agreed upon purchase price. As noted above, I made that
payment in early June.
19.

1 handled this payment the same way I had handled some of the

other payments. I went to a branch of Mr. O'Oell's bank and deposited the $15,000.
Attached as Exhibit 16, page 1, is a copy of the check I deposited in Mr. O'Dell's
account in June of 2003.

20.

After depositing that check, I then mailed a copy of the check to Mr.

O'Dell. In addltion, because this was the last payment, i wrote Mr. O'Dall a letter.
Attached as Exhibit 16, page 2, is a copy of the cover letter I sent to Mr. O'Dell with that
last check. In that letter Itold Mr. O'Dell that I had made the final payment and the

payment was payment in full of the obligations owed by Appfe's to Mr. O'DelL I also
wrote "Final Payment" on the front of the check.
21.

Mr. O'Dell never objected to my letter or to the notation of "Final

Payment" on the front of the check. For about two years I heard nothing from Mr
O'Dell about a balance due on the purchase agreement or that Apple's owed him any
more money.

22.

After June 2003, Mr. O'Dell acted in all ways in accordance with the

agreement we reached and that the debt owed by Apple's to him had been paid in full.

23.

For example, Mr. O'Dell actually purchased a 1982 Chevy Truck

from Apple's on August 11, 2004, which was one of the vehicles that Apple's purchased

from Mr. O'Oell and that had been part of Mr. O'Dell's collateral to secure the purchase
price. Mr. O'Dell paid cash and did not ask for any money or demand a trade of the
vehicle to satisfy debt.
AFFIDAVIT - ORR

24.

In addition, in May of 2004, Apple's asked Mr. O'Dell to sign off on

the titfes to the seven vehicles, vehicles that had been part of Mr. O'Dell's collateral.

We asked that he sign the titles in the space for the lienholder to release the
lienholder's lien on a vehicle. Mr. O'Dell signed. See Exhibits 8-14.
25.

After Mr. O'Dell signed, I received the original titles for the seven

vehicles printed in May 2004. To my current dismay I did not immediately turn them
into the ldaho Transportation Department.

26.

I

I

After June 2005, 1 took the original titles for the seven vehicles

I

printed in May 2004 to the ldaho Transportation Department ("Departmenr') to get new
titles issued without Mr. O'Dell listed as a Ilenholder. I was then told that Mr. O'Dell had
applied to the Department for duplicate titles for the seven vehicles. See Exhibits 1-7,

I

!

page 1 and 2 of each exhibit. He in applying for the duplicate titles Mr. O'Dell
represented that the original titles were lost, which was not true, and that he owned the
vehicles, which was also not true. He did not have my authority to apply for duplicate

I

titles.

27.

Because the duplicate titles have been issued, the Department will

not issue new titles to Apple's that do not show Mr. O'Dell as a lienholder. It is my
understanding that the Department would issue new titles if this court declares that the
duplicate titles printed May 13, 2005, are void, and that the original titles printed or
issued on or about May 20,2004 may be relied upon by the Department to issue new
titles. If such a judgment is entered, the Department will issue new original titles that do
not show Mr. O'Dell as holding a lien on the seven vehicles.
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28.

Notwithstanding repeated demands, Mr. O'Dell continues to refuse

to allow new titles to be issued for the seven vehicles. Apple's does not have an
adequate remedy other than to ask this court for a judgment declaring that the duplicate
titles issuedlprinted on May 20, 2005 are invalid and that the Department should issue

new titles that are consistent with the original titles to the vehicles printed in 2004. l and
my attorneys have demarided that Mr. O'Dell allow new titles to be issued and he has
refused. In his answer to Apple's complaint Mr. O'Dell does not deny that he signed off
on the original titles for the seven vehicles printed in 2004. Regardiess of any other
dispute, he released his lien on those vehicles and Apple's is entitled to have titles

issues consistent with Mr. O'Dell's actions. Mr. O'Dell filed a false certification with the
Department to receive the duplicate titles printed in May 2005. He should not be
allowed to benefit from his wrongful conduct.
29.

Mr. O'Dell should not be allowed to continue to deprive Apple's of

being able to sell the seven vehides or to use those vehicles for collateral for a loan.

30.

In 2003, Apple's completed its obligation to pay the reduced

purchase price. O'Dell received the benefit of the agreement because he received the
payment of that amount within a year, and he did not have to be satisfy himself with
monthly installments of just more than $1,700 per month for 4 years. I ask this court to
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put an end to what I consider to be Mr. O'Oell's wrongful attempt to get more money out
of Apple's, which includes submitting false applications to the Department for duplicate

titles.

&mkLk
OAIDW.

SUBSCRIBED AND SWORN to before me this

R

%% day of August,

2008.

My commission expires:

AFFIDAVIT

-

ORR

0 l . l b . x 13

JUSTIN B. OLESON
BLASER, SORENSEN & OLESON. Chartered
Ammsys at Law
285 N.W. Msln
P.O. Box 1047
B ~ a c k h ~Idaho
t,
83221
(208) 7854700
Fax No. 785-7080
1SB 16412

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO. IN AND FOR THE COUNTY OF CUSTER
APPLE'S MOBILE CATERING, LLC, an
Idaho Limited Liability Company,

)

1

e10 (

) Case No. CV-07-2460
Plaintiff,

1

) AFFlDAVlTOF DONALD W. CAIN SR.

1

vs

)

THOMAS O'DELL and SHEILA O'DELL,
husband and wife,
Defendant.

)

1
1

STATE OF IDAHO)
)SS

County of

)

I.DONALD W. CAIN SR.. being first duly sworn on oath, depose and say:

I.

I am over the age of Twenty-One (21), 1 make thls affldavlt based

upon my personal knowledge, and the facts set follh herein ere true and correct b the
bast of my knowledge.

2.

Since before 2001,l have been and still am an Assoclate Broker with

Lost River Realty in Moore, Idaho, In 2001, 1 assisted Thomas O'Dell in selling the assets
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of his mobile catering business. I was Mr. O'Deii's broker. I did not represent any buyer,
and I dld not represent either Apple's Mablle Catering, LLC, David Orr or his brother, Chris
Orr.

3,

in the course of representing Mr. O'Dell, I passed olong d a b and

lnfonatlon from Mr. O'Dell to Apple's. This lnformatlon concerned the history of the
business, the financial condition of the buslneas, and the equipment used In the business.
All of this information came from my dlscussiona with Mr. O'Deii.
4.

1 recall that one of the most important issues for Apple's concerning

the sale was the condltlon of the equipment. The condltlon of the equipment was very
important because the equlpment inciuded mobile kltchens, lncludlng refrigeration units.
These are trailers and trucks in which stoves, dishwashers, mfrigerators, freezers,and
water holding tanks, among other things necessary to keep and cook food for up to
hundreds of people at one time out In the forests and other locations have been instailad.

i learned from talking with Mr. O'Deil that this equipment not only had to be mechaincally
sound, It also had to satisfy the reguirements of the governing state and local health
departments and some very speciflc requirements at Ute agencies that Mr. O'Dell had
done business with. lncludlng We U.S Forest Service. Tho purchase agreement entemd
into by Apple's and Mr. O'Dell Included certain representations by Mr. O'Deil concemlng
the conditlon of the equipment. Apple's insisted on those terms and Mr. O'Dell did agree
to those terms.

5.

As part of the closing, the titles to the vehicles were provided by Mr.

O'Dell to Apple's so that Apple's could retitle the vehicles in the name of Apple's and Mr.
O'Deil could note the security Interest he intend to retain In the equlpment to secure the
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payment of the purchase prke.
6.

The terms of the sale Include's down payment and Mr. O'Oell's

agreement to carry h e balance of the purchase rice. The purchase plice WAS

dc

$340,000.The lnltiel payment upon clasing was 995,000, whlclr consisted of $2.000
earnest money that was being held by LOST RIVER REALTY In Its trust account, and

$63,000paid at closlng. Apple's also provided a promissory note In the amount o
$275,000. The note provided for monthly payments OF $1,829.69 for 60 months and a
balloon of any balance due on June 30th, 2006.

7.

A list of all personal property was supplied to the closing agent and

all titles were to be transferred to Apple's. Ihave a copy of the signed titles in my file.
8.

Shortly afler the sale to Apple's closed, i was informed by David Orr,

on behalf of Apple's, that Apple's had found several of Mr. O'Dell's representations
concerning the condition of the equipment were not true. In the sale agreement, Mr.
O'Dell represented that the equipment was approved to be fieid ready by the heaPh
department, and lhat the equlpment was also fleld ready mechanically.
g.

Mr. O'Dell made these rspresantat~onto Davld Orr In my presence.

Although Mr. O'Dell may have thought the representations were true, I do know that after
the closing of the sale, Apple's took the position that they were untrue. After the closing
Davld Orr contacted me and Informed me that ha had concluded that Ule representations
were no( true.

10.

Although Iwas not directly Involved In the ncgotlatlons concerning the

resolution of the dispute over the condition of the equipment, after the issue of the
candltion of the equipment arose, on several occasions I was called by Mr. O'Dell and Mr.
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O'Dell asked ms to contact Davld O n to see If David Orr, or Apple's, would pay an
advanced amount to Mr. O'Dell In trade for a d~scountin the remaining balance of the
note. i passed these requests on Lo the buyer. My understanding was that Apple's agree

ta make accelerated payments as requested by Mr. O'Dell.
II.

Based upon my conversation.* wlth Oavld Orr end Mr. O'Dell, I

understood that they had reached an agreement regarding !be accelerated payments.
Spec~ficaliy,I do know that Mr. O'Dell thanked me on at least h r s s (3)occesicns tor
assisting him in his request for advancements. The last request was If Mr. ORR made
another payment in or around June of 2003, the debt would be paid in full. Mr. Orr Did
oblige Mr. O'Dell in this payment. Although Iwas not aware of the amount of the last
payment. I understwd from my conversation with Mr. O'Deil that it would put an end to the
promissory note and Apple's would not awe any addltlonal sums.
12.

Although I have not mainlained any records of me amount or dates of

the accelerated payments, Iwas asked by Mr. O'Dell to ask Apple's, and specifically David
Orr, to make the accelerated payments in exchange for a reduction of the balance due Mr.
O'Dell, and I know Mr. O'Dell received the payments because he called and thanked me
for relaying the request to Mr. Orr.

13.

It is my recollection that after about June 2003, Mr. O'Dell did not

again contact me to ask Apple's, or Mr. Orr, to make any addltlonal payments.

SUBSCRIBED AND SWORN to before me this
,2008.
DONALD w. DL*
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL
D I S T M ~ Y IBRtJNKER
,- .;,: :,.-*,
OF THE STATE OF IDAHO, IN AND FOR THE COL~TP''F'-&~!TER

r-,L.

APPLE'S MOBILE CATERING, LLC
An Idaho Limited Liability Company,

i:

(0

)
)

1
Plaintiff,

CASE NO. CV-2007-18 1
)

-VS-

MINUTE ENTRY AND ORDER

THOMAS O'DELL and SHEILA O'DELL )
Husband and wife
Defendants,

)

The above entitled matter came on this 2 0 day
~ of August, 2008, before The Honorable
Brent J. Moss, District Judge, at the Custer County Courthouse, Challis, Idaho, for the scheduled
Status Hearing. Counsel for the plaintiff, Justin B. Oleson, Esq., appeared telephonically as did the
attorney for the defendant, David E. Gabert, Esq.
The Court asked if the attorney's were ready for trial setting. The attorney's both felt
mediation would be necessary and stated a Summary Judgment would be filed with the Court by
October 15,2008.
The Court set a trial date of January 7, 8 and 9, 2009.
The Pretrial
Conference will be December 17,2008 at 2:30 pm. The Court instructed the clerk to draw a twenty
(20) man panel between the hours of 3 and 5 PM on January 6, 2009, from within the sixty (60)
selected jurors, then fax this to the attorney's.
Plaintiffs discovery with all expert witnesses must be disclosed with substance of
testimony on or before November 13,2008.
Defendant's discovery with all expert witnesses must be disclosed with substance of
testimony by December 2,2008.
Mediation is to be completed on or before December 12,2008.
Dated this 27' day of August, 2008.

1
Rut Brunker, Deputy Clerk

MINUTE ENTRY

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on September 8,2008 a true and correct copy of the
foregoing was served by the method indicated below and addressed to each of the following:
Justin B. Oleson, Esq
PO Box 1047
Blackfoot ID 83221

[XI

David E. Gabert, Esq.
845 West Center, Suite C
Pocatello ID 83205

[XI

MINUTE ENTRY

[1
[]

[I

[1

-

U.S. Mail
Fax
Courthouse Mailbox
U.S.Mai1
Fax
Courthouse Mailbox
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Filed at

JUSTIN B. OLESON

J#/f20

BLASER, SORENSEN & OLESON, Chartered
Attorneys at Law
285 N.W.Main
P.O.Box 1047
. .
Ellackfoot, ldaho 83221
(208)785-4700
Fax No. 785-7080.

AL

Clerk of the District Court

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
APPLE'S MOBILE CATERING, LLC, an ldaho
Limited Liability Company,

)

1
) Case No. CV-07-18?

1

Plaintiff,

) NOTICE OF ADMISSIONS DEEMED
) ADMITTED

vs

1
1

THOMAS O'DELL and SHEILA O'DELL,
husband and wife,

1

i

Defendants.

1
)

COMES NOW the Plaintiff, Apple's Mobile Catering, LLC, ("Apple"), by and
through its counsel of record Justin B. Oleson, of the firm Blaser, Sorensen & Oleson,
Chartered, and provides notice to this Court and the opposing party that pursuant to I.R.C.P.
36(a)(b)and (d), Defendants failed to respond within 30 days to the attached Requests for
Admissions, served on Defendants February 19,2008. Thus pursuant to the above referenced
rule, the Requests for Admission are deemed admitted and Apple intends upon using said
admissions at both trial and in its Motion for Summary Judgment filed contemporaneously
herewith.

DATED AND SIGNED this _I;! day of September, 2008.
BLASER, SORE

EN & OLESON, Chrt.

//

By:
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this / j ! day of September, 2008, a true
and correct copy of the foregoing Notice of Admissions Deemed Admitted was served
by the method indicated below and addressed to each of the following:
David E. Gabert
Attorney at Law
845 West Center, Suite C
Pocatello, ID 83204

U
U
U

Judge Moss
In Chambers
P.O. Box 389
Rexburg, ID 83440-0389

[/u.s.

NOTICE OF ADMISSIONS

U
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U.S. Mail
Fax
Courthouse Box
Hand-Delivery
Mail
Fax

JUSTIN B. OLESbrA
BLASER, SORENSEN & OLESON, Chartered
Attorneys at Law
285 N.W. Main
P.O. Box 1047
Blackfoot, ldaho 83221

(208) 785-4700
Fax No. 785-7080
ISB # 6412

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
APPLE'S MOBILE CATERING; LLC, an
Idaho Limited Liability Company,

)

i

) Case No. CV-07-2450

1

Plaintiff,
vs
THOMAS O'DELL and SHEILA O'DELL,
husband and wife,
Defendants.

TO:

)
)
)
)
)
)

PLAINTIFF'S FIRST SET OF
INTERROGATORIES, REQUESTS
FOR PRODUCTION OF DOCUMENTS
AND REQUESTS FOR ADMISSIONS
TODEFENDANTS

DEFENDANTS, THOMAS O'DELL and SHEILA O'DELL, husband and wife,
by and through their attorney of record, David E. Gabert:
COMES NOW, Justin B. Oleson of the firm BLASER, SORENSEN & OLESON,

attorney of record for Plaintiffs, pursuant to Rule 33 of the ldaho Rules of Civil Procedure,
and hereby submits the following Interrogatories, Requests for Production of Documents

-

and Request for Admissions, and request that the same be answered under o a u n d
within thirty (30) days of the date of receipt thereof as provided in said Rules.
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DEFINITIONS
A s used in the Preliminary Statement below, and as used in the Interrogatories,
Requests for Production of Documents and Requests for Admissions below:
A.

The term "document" means and includes any and all tangible things and

documents, whether written, recorded, graphic, typewritten, printed, or otherwise visually
reproduced (including but not limited to papers, agreements, contracts, letters, cables,
wires, notes, memoranda, correspondence, telegrams, patents, books, reports, studies,
research materials, minutes, records,accounting books, maps, plans, blueprints, sketches,
charts, drawings, diagrams, photographs, movies, films, assignments, notebooks, ledgers,
bills, statements, invoices, checks, receipts, analysis, surveys, transcriptions, and
recordings), of which you have any knowledge or information, whether in your possession
or under your control or not, referring, relating or pertaining in any way to the subject
matters in connection with which the word is used, and includes without limitation all
originals, all file copies, an all other copies, no matter how or by whom prepared, and all
drafts prepared in connection with such documents, whether used or not.

B.

The term "identify" when used with respect to a person, or a request for the

description or identification of. a person, shall be deemed to include a request for the
following information with respect to such person:

(I
j

The person's full name;

(2)

The person's last known business address, and (if a natural person) the
person's last known resident;

-

(3)

The person's business and residence telephone number;
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(4)

If a natural +erson, the person's company aff~i~ation
and the person's
occupation and duties; if the person is an entity, the nature of its business
and activities.

C.

The term "identify" when used with respect to a document, or a request for

the description or identification of a document, shall be deemed to include a request for the
following information with respect to such document:

(1)

The title or designation or general description of such document:

(2)

The date appearing on such document or, if no date is shown, the date it
was prepared ordrafted;

(3)

The name, address and company affiliation of the person who prepared or
drafted it or under whose supervision it was prepared or drafted;

(4)

The content of such document;

(5)

If not in your possession, the person (as defined in Paragraph D) having
custody or possession of such document.

D.

The term "on behalf of' or any similar phrase using the term "behalf' includes

and refers to but is not limited to: representatives, employees, officers, attorneys, agents,
parents and subsidiary companies, insurance carriers, investigators, expert witnesses and
agents of the person referred to, whether they be hired or appointed by that person, by that
person's insurance carrier, agents, attorneys, or representatives, or by a court of law.

E.

The term "person" means and includes all natural persons, corporations,

-

partnerships, associations, firms, tKCstees, municipal corporations, quasi-municipal
corporations, government entities and any other kind of business of legal entity.

NOTICE OF ADMISSIONS

F.

Unless othe~l~vise
noted, the words "you", "your" or "Defendants" means

Thomas OIDell and Sheila O'Dell and all or any of their agents, representatives,
employees, attorneys, parent and subsidiary companies, and every "person" acting or
purporting to act or who has ever acted or purported to act, on "behalf' of Defendants;
"you1'means also the "person" or "persons" answering these Interrogatories, Requests for
Production of Documents and Requests for Admissions.
.PRELIMINARY STATEMENT

A.

In answering each Interrogatory, identify each document relied upon, orwhich

formed the basis, for the answer given, or which corroborates the answer given or the
substance of what is given in answer to these Interrogatories, Request for Production of
Documents and Requests for Admissions.

B.

.

If you now maintain or have ever maintained that ANY document which refers

to or is related to the subject matter of any of these Interrogatories, Requests for
Production of Documents and Requests for Admissions HAS BEEN DESTROYED OR
LOST, set forth the content of said document, the date of such destruction or loss, the
name of person who ordered, authorized or had any connection with such destruction or
loss.

C.

When answering these Interrogatories, Requests for Production of

Doctirnents and Requests for Admissions, you are requested to FURNISH ALL
INFORMATION available to you, including information in the possession of your attorneys,

-

insurance carriers, investigators, employees, agents, representatives, or any other person

-

or persons acting on your behalf and not merely such information as is within the personal
knowledge of the persons answering these Interrogatories.
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D.

IF YOU CAlur\lOT ANSWER any of the following Interrogatories, in fu II, after

exercising due diligence to secure the information to do so, so state, and answer to the
extent possible, specifying your inability to answer the remainder, and stating whatever
information or knowledge you have concerning unanswered portions.

E.

These lnterrogatories are DEEMED CONTINUING. If, after responding to

these Interrogatories, you acquire any information responsive thereto and not included in
any Answers, you must file and serve supplemental responses and all supplementation
required by the ldaho Rules of Civil Procedure. You are also hereby notified that at any
pre-trial conference in this action or at any conference pursuant to the I.C.R.P. 26(f), the
undersigned will apply the Court for Order expressly directing: (1) that these lnterrogatories
be deemed continuing, (2) that Defendant, upon acquiring any information responsive
thereto, after the service of the Answers hereto, be required to serve Supplemental
Answers containing all later acquired information, and (3) that Defendant be precluded at
the trial of this action from introducing any evidence relating to the subject matter of these
lnterrogatories which has not been disclosed by timely Answers or Supplemental Answers
thereto, whether or not disclosed before or after entry of the Order.

F.

All of the Requests for Production of Documents herein are deemed

continuing. If, after responding to these Requests, you acquired any document requested
herein, or any information related to any document herein which is not reflected by any
documents produced or any Response to these Request for Production, you must produce

-

such documents or file a supplement~esponseor otherwise indicate to the undersigned
counsel the existence of such documents. Such supplementation is requested herein in
addition to any supplementation required by the ldaho Rules of Civil Procedure. You and
NOTICE OF ADMISSIONS

your counsel are also n~..iiedthat, at the pre-trial conference or discovery conference in
this action (or if there is no conference, then by appropriate motion or otherwise), the
undersigned will apply to the Court for an Order expressly directing that this and all prior
requests for production be deemed continuing, and that upon acquiring any information
relating t o any documents requested in a request for production after the service of the
response, you shall be required to serve supplemental responses referring to andlor
producing ail later acquired documents, and that you shall be precluded at the trial of this
action from introducing any evidence, whether by testimony or documents or other exhibits,
relating to the subject matter of any document which has not been produced or disclosed
by timely responses, whether before or after the entry of the pre-trial or discovery order (or
order ruling upon Plaintiff's motions or other requests).

G.

If any document or portion thereof which is responsive to any request herein

is or will be withheld from production, inspection or copying, please fully identify such
document or portion thereof in your response; and fully state in your response the reason
it is or will be withheld. In addition, if any document is practically impossible for production,
inspection or copying, please fully identify such document and reason for the practical
impossibility. Please provide information for each individual Defendant.

PLAINTIFFS' FIRST SET O F INTERROGATORIES
INTERROGATORY NO. 1:

Please state the name, address and telephone

-

number of each and every person known to you or your attorney who has any knowledge

-

of, or purports to have any knowledge of the facts of this case.
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INTERROGATOR, d o . 2:

Please state the name, address and telephone

number of all persons you intend to call as a witness at the trial, at any hearing or at any
deposition to be taken in this matter, including experts and fact witnesses, giving a detailed
statement of each such witness's expected testimony. Your answer should be in sufficient
detail so that Plaintiff can readily determine the facts, issues, statements and conclusions
of each such witness.

INTERROGATORY NO. 3:

Please provide a list of all exhibits that you intend

or expect to utilize at the trial or any hearing or deposition in this cause, giving a description
of each exhibit, it's custodian, and a summary of the exhibit's relevance to the case.

INTERROGATORY NO. 4:

Describe each and every document or other

writing in your possession, including any written notes, memoranda or written statements
of any kind, whether in your possession or your attorney's, which in any way pertain to the
facts and circumstances at issue in this particular action.

INTERROGATORY NO. 5:

Have you consulted with any expert witnesses

concerning the events referred to in this litigation?

INTERROGATORY NO. 6:

If your answer to the preceding Interrogatory is in

the affirmative, please state:
a.

The identity of each person whom you expect to call as an expert witness;

b.

The subject matter in which the expert will testify;

c.

The opinions to which the expert will testify;

d.

A summary of the grounds for each opinion that the expert will give; and,

e.

The identity of each person whom yo have consulted with as an expert, but
till not call as a witness;

-

-2_
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INTERROGATOh , NO. 7:

Please give a detailed explanation for reporting

the titles to the vehicles, titles attached hereto as Exhibits A through G,as lost and/or
stolen. By "detailed explanation" we seek the dates, time-lines, reasoning, thoughts and
feelings of Defendants at the time of filing the report.

INTERROGATORY NO. 8:

Please give a detailed explanation for not

requesting additional funds from Plaintiffs from May 2004 to January 2005. By "detailed
explanation" weseek the dates, time-lines, reasoning, thoughts and feelings of Defendants
at the time of filing the report.

INTERROGATORY NO. 9:

Please give a detailed explanatior?for not

requesting additional funds from Plaintiffs from January 2005 to March 2005. By "detailed
explanation" we seek the dates, time-lines, reasoning,thoughts and feelings of Defendants
at the time of filing the report.

INTERROGATORY NO. 10:

Please give a detailed explanation for not

requesting additional funds from Plaintiffs from March 2005 to May 2005. By "detailed
explanation" we seek the dates, time-lines, reasoning,thoughts and feelings of Defendants
at the time of filing the report.

INTERROGATORY NO: 11: Please give a detailed explanation for not requesting
additional funds from Plaintiffs from May 2005 to December 2005.

By "detailed

explanation" we seek the dates, time-lines, reasoning,thoughts and feelingsof Defendants
at the time of filing the report.

-

INTERROGATORY NO. 12:

-

Please give a detailed list of all lawsuits or legal

proceedings involving the Defendants, from 1990 until present, including civil or criminal
proceedings and their outcomes.

NOTICE OF ADMISSIONS

INTERROGATOI, f NO. 13:

Please give a detailed trst of all payments received

by Plaintiffs, from signing the original agreement through present. Please include all
charges and interest assessed in this list.
INTERROGATORY NO. 14:

Please state, to the best of your knowledge, the

amount agreed due in the "modified" agreernent.
INTERROGATORY NO. 15: With respect to all affirmative defenses, which you
have alleged or intend to allege in response to Plaintiff's complaint, please describe with
particularity all facts, reasons, grounds, and describe with particularity all documents, upon
which you base your allegation or affirmative defense.

,.

PLAINTIFFS' FIRST SET OF REQUESTS FOR ADMISSIONS
Please admit that in July of 2001, you

REQUEST FOR ADMISSIONS # 1:

entered into a purchase agreement with Plaintiff.
Please admit that in accordance with said

REQUEST FOR ADMISSIONS # 2:
agreement, you filed a financing statement.

Please admit that you held title to several

REQUEST FOR ADMISSIONS # 3:
vehicles as security in the agreement.

Please admit that the terms of the sale and

REQUEST FOR ADMISSIONS #4:

purchase agreement were negotiated by Don Cain, a business broker.
Please admit that some of the equipment

REQUEST FOR ADMISSIONS # 5:

included in that purchase agreement did not meet the specific warranties given by
---_

-

Defendant.

Please admit that the original purchase

REQUEST FOR ADMISSIONS # 6 :

agreement was renegotiated regarding the deficient warranties.

NOTICE OF ADMISSIONS
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REQUEST FOR

CMfSSlONS # 7:

Please admit

a

this renegotiation was

facilitated by Don Cain, the same business broker.

REQUEST FOR ADMISSIONS # 8:

Please admit that for the new terms of the

renegotiated purchase agreement concerning the condition of the equipment, Defendant
agreed t o a new purchase price of $130,000.
REQUEST FOR ADMISSIONS # 9:

Please admit that you asked that the

renegotiated purchase price be paid on an accelerated schedule.
REQUEST FOR ADMISSIONS # 10:

Please admit that on May 24, 2004, you

released the liens on seven (7) motor vehicles and trailers, identified as attached as
Exhibits A - G.
Please admit that you reported the seven

REQUEST FOR ADMISSIONS # 11:
(7) titles, attached as Exhibits A - G, "lost".

Please admit that you requested new titles

REQUEST FOR ADMISSIONS # 12:

be issued.
Please admit that these new titles still listed

REQUEST FOR ADMISSIONS # 13:

you as lien holder.
Please admit that by listing titles as lost and

REQUEST FOR ADMISSIONS # 14:

requesting new titles, that Plaintiff would not be able to file his released titles on these
vehicles.

-

Please admit that you reported the titles as

REQUEST FOR ADMISSIONS # 15:

lost and requested new titles -event
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Plaintiff from re-titling the vehicles.
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REQUEST FOR ,..JMISSIONS # 16;

Please admit tnat when Plaintiff contacted

you regarding the titling issues, you refused to release the liens and claimed an additional
amount due.
REQUESTFORADMISSIONS#17:

Please a d m i t t h a t t h i s d e m a n d f o r

additional funds was more than one year after the June 2003, payment of $15,000 to you.

REQUEST FOR ADMISSIONS # 18:

Please admit that this d e m a n d f o r

additional funds was more than two years after the June 2003, payment of $15,000 to you.

REQUEST FOR ADMISSIONS # 19:-

Please admit that Plaintiff paid a $65,000

deposit in the purchase agreement.

REQUEST FOR ADMISSIONS # 20:

Please admit that Plaintiff paid you $1,750

in June 2002.
Please admit that Plaintiff paid you $1,750

REQUEST FOR ADMISSIONS# 21 :
in July 2002.

Please admit that Plaintiff wire transferred

REQUEST FORADMlSSlONS# 22:
$10,000 to you on 08119/02.

.

Please admit that Plaintiff paid you $1,750

REQUEST FORADMiSSlONS# 23:
in August 2002.

Please admit that Plaintiff wire transferred

REQUEST FORADMlSSlONS# 24:
$15,000 to you on 10103102.

Please admit that Plaintiff paid you $10,000

REQUEST FOR ADMISSIONS # 25:

-

-

in October 2002.

NOTICE OF ADMISSIONS
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REQUEST FOR ALI~~ISSIONS
# 26:

Please admitthat Plaintiff paid you $1 0,000

in December 2002.

REQUEST FOR ADMISSIONS #27:

Please admit that Plaintiff paid you $25,000

on 01/24/03.
REQUEST FOR ADMISSIONS # 28:

Please admit that Plaintiff paid you $25,000

in January 2003.
REQUEST FOR ADMISSIONS # 29:

Please admit that Plaintiff made three

separate payments in the amount of $10,000 to you in February 2003.
REQUEST FOR ADMISSIONS #30:

Please admit that Plaintiff paid you $5,000

on 04111/03.
REQUEST FOR ADMISSIONS # 3?:

Please admit that Plaintiff paid you $5,000

in May 2003.

REQUEST FOR ADMISSIONS# 32:

Please admit that on or about 08111/04, you

andlor National Shower Express, Inc., purchased a 1982 Chevy Pickup truck from Apple's
Mobil Catering LLC.
REQUEST FORADMlSSlONS#33:

Please admit that the signature on the title

for the 1977 GMC truck, vehicle identification number TDC927V576785, attached hereto
as Exhibit "A", is your signature.

REQUEST FOR ADMISSIONS #34:

Please admit that the signature on the title

for the 1980 Ford Truck, vehicle identification number X98WVGD2835, attached hereto

-

as Exhibit "B", is your signature.

NOTICE OF ADMISSIONS
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REQUEST FOR ALtJllSSlONS # 35:

Please admit that the signature on the title

for the 1974 Timp Trailer vehicle identification number 36073, attached hereto as Exhibit

"C",
is your signature.
REQUEST FOR ADMISSIONS # 36:

Please admit that the signature on the title

for the 1983 Grum 5'hWheelTrailer, vehicle identification number 1GXDBAF27DW000184,
attached hereto as Exhibit "D", is your signature.
REQUEST FOR ADMISSIONS # 37:

Please admit that the signature on the title

for 1978 Timp Semi Trailer, vehicle identificationnumber 42807, attached hereto as Exhibit
"En,is your signature.
Please admit that the signature on the title

REQUEST FOR ADMISSIONS# 38:

for the 1984 Chev truck, vehicle identification number 1GBGP32M2E3328459, attached
hereto as Exhibit "F", is your signature.
Please admit that the signature on the title

REQUEST FOR ADMISSIONS # 39:

for the 1977 Crui Truck, vehicle identification number M60DA7J008288, attached hereto
as Exhibit "G", is your signature. Please admit that you dated the titles on

REQUEST FOR ADMISSIONS # 40:

05/24/2004, or 0512512004, in the block for signature releasing lien date.
Please admit that in May 2004, you

REQUEST FOR ADMISSIONS # 41:

intended to release the liens on the equipment so noted in Exhibits A" through G.
REQUEST FOR ADMISSIONS # 42:

Please admit that in May 2004, you

-

released the liens on the equipment so noted in Exhibits A through G.
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INTERROGATORY NO. 16:

If you have denied or intend to deny the truth of

the facts, matters or allegations contained herein, please state the following with respect
to each such Request for Admission of Fact or Genuineness of Documents (a separate
response is requested for each).

I.

Any and all facts, reasons, or grounds upon which you base your denial of

the substance of said Request for Admission of Fact andlor Genuineness of Documents.

2.

Describe with particularity all documents of any nature whatsoever known to

you which you allege support your denial of said Request for Admission or proves or tends
to prove that the facts, matters, or allegations stated therein are not true.

3.

For any denial or non-answer based upon lack of knowledge, state the full

extent of your efforts to inquire concerning the subject matter of the request, including
listing all documents and materials reviewed.

PLAINTIFFS' FIRST SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS

REQUEST FOR PRODUCTION # "I:

Please provide a copy of all written or

recorded statements taken from any witnesses, parties, or individuals having knowledge
that pertain to the matters alleged in this suit.

REQUEST FOR PRODUCTION # 2:

Please provide a copy of all photographs

and videotapes taken in this case that in any way pertain to the matters alleged in this suit.

REQUEST FOR PRODUCTION # 3:

Please produce each and every document,
2___

exhibit or item of tangible evidence mentioned in your amwers or used to answer the
Interrogatories and/or Admissions submitted by Plaintiff

NOTICE OF ADMISSIONS

REQUEST FOR PRODUCTION # 3:

Please produce each and every document,

photograph, exhibit or item of tangible evidence that you may use at hearing or trial in this
matter.

DATED AND SIGNED this / day of February, 2008.
BLASER, SORENSEN & OLESON, Chrt.

///
By:
JUSTIN B. OLESON
/ ~ t t o r n e ~ sfor Plaintiff

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this / f day of February, 2008, a true and correct
copy of the foregoing document was served by the method indicated below and addressed
to each of the following:
David E. Gabert
Attorney at Law
845 West Center, Suite C
Pocatello, ID 83204
Fax: 208-232-8001
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BLASER, SORENSEN & OLESON, Chartered
Attorneys at Law
285 N.W. Main
P.O.Box 1047
Blackfoot, Idaho 83221

as

Clerk of &~DistrictCO:IIt

(208) 785-4700
Fax No. 785-7080
ISB #6412

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
APPLE'S MOBILE CATERING, LLC, an
Idaho Limited Liability Company,

1
) Case No. CV-07-000018 1

Plaintiff,
vs

THOMAS O'DELL and SHEILA O'DELL,
husband and wife,
Defendants.

) PLAINTIFF'S MEMORANDUM IN
) SUPPORT OF ITS MOTIONS FOR
) SUMMARY JUDGMENT
)

1

1

COMES NOW, Plaintiff, Apple's Mobile Catering, LLC ("Apple's"), by and
through its attorney of record, Justin B. Oleson, and offers this memorandum in support
of its motions for summary judgment filed contemporaneously herewith.
Apple's has moved for summary judgment on Count One, its claim for a
declaratory judgment. Apple's asks for a judgment declaring, among other things, that it
does not owe defendant, Thomas O'Dell ("Defendant"), any more money, that Defendant
does not have a lien on the seven vehicles described below, and that the duplicate titles
for those seven vehicles held by Defendant are void. In the alternative, Apple's has moved
for partial summary judgment on its claim for a declaratory judgment concerning the status
of the titles to the vehicles.

PLAINTIFF'S MEMO
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I. INTRODUCTION

In 2002, Apple's and Defendant renegotiatedthe terms of the agreement they
reached a year earlier that involved Apple's purchasing some business equipment from
Defendant. The terms were modified to benefit and burden both parties. The new
agreement benefitted Defendant because he began receiving payments from Apple's on
a very accelerated basis compared to the original terms of the parties' agreement.
Defendant also obtained Apple's agreement to compromise any claims or defenses Apple's
had based the condition of some of the vehicles and equipment Apple's purchased from

.'

Defendant pursuant to the contrscts the parties signed in 2001 Apple's benefitted from
the new terms because Defendant agreed to reduce to $130,000 the balance of what
Apple's owed Defendant.
Pursuant to the agreement the parties reached in 2002, between August
2002 and May 2003, Apple's paid Defendant at least $1 15,000 pursuant to the new terms.
Then around June 2003, Defendant contacted his former broker, Mr. Cain, and asked Mr.
Cain to ask Apple's to make a final payment of $15,000. Mr. Cain did that and Apple's
paid. Thereafter Defendant thanked Mr. Cain for his help getting the accelerated
payments. Thus, pursuant to the terms of the agreement reached in 2002, Defendant
received $130,000 within about 10 months. Under the original terms of the promissory
note Apple's gave to Defendant, Defendant would have received less than $20,000 over
that same time period. In this lawsuit Apple's asks this court to declare that Apple's does
not owe Defendant any more money.
In 2004, Defendant released his lien on seven vehicles Apple's purchased
from Defendant. He was obligated to release his lien because Apple's debt to him had

'If there was not an accord and satisfaction, which there was, then Apple's did
not compromise any defenses or claims under the terms of the parties' original
contracts.
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been paid in full and discharged. Nevertheless, in 2005 Defendant applied for duplicate
titles for the seven vehicles. In the applications he signed in 2005 for the duplicate titles
he certified that the original titles were lost and that he owned the vehicles. Based upon
that false application, he received duplicate titles. Those titles show Defendant as a
lienholder. Apple's seeks a judgment declaring that the duplicate titles delivered to
Defendant are void so that Apple's can obtain new titles that do not show Defendant as a
lienholder.
In support of its motions for summary judgment, Apple's relies upon the
following:
Apple's verified complaint and all exhibits to that document;
Affidavit of David W. Orr and all exhibits to that document;
Apple's requests for admissions served February 19,2008, on Defendant;
Affidavit of Donald Cain, Sr.;
Defendant's verified Answer; and
This court's entire file.

II. STANDARD OF REVIEW
Summary judgment is proper only when there is no genuine issue of material
fact and the moving party is entitled to judgment as a matter of law. I.R.C.P. 56(c); Bonz
v. Sudweeks, 119 ldaho 539, 541,808 P.2d 876,878 (1991); Edwards v. Conchemco,
Inc., 111 ldaho 851,852,727 P.2d 1279, 1280 (Ct. App. 1986).
"When a court assesses a motion for summary judgment, the facts are to be
liberally construed in favor of the nonmoving party, and all inferences must
be drawn in the nonmovant's favor. Walter E. Wlbite Revocable Living Trust
v. Northwest Yearly Meeting Pension Fund, 128 ldaho 539, 545, 916 P.2d
1264, 1270 (1996); G&M Farms v. Funk Irrigation Co., 119 ldaho 514, 517,
808 P.2d 851,854 (1991). 'All doubts are to be resolved against the moving
party, and the motion must be denied if the evidence is such that conflicting
inferences may be drawn therefrom, and if reasonable people might reach
different conclusions.' Olsen v. J.A. Freeman Co., 117 ldaho 706, 720, 791
P.2d 1285,1299 (1990). See also State v. Rubbermaid, 1nc.J29 ldaho 353,
PLAINTIFF'S MEMO
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356,924 P.2d 615.618 (1996); Doe v. Durfschi, 110 ldaho 466, 470, 716
P.2d 1238, 1242 (1986)."
Rule Sales & Serv. v. United States Bank Nat?Ass'n, 133 ldaho 669,672 (Idaho Ct. App.
1999).
"However, where the evidentiary facts are undisputed and the trial court
rather than a jury will be the trier of fact, 'summary judgment is appropriate, despite the
possibility of conflicting inferences because the court alone will be responsiblefor resolving
the conflict between those inferences.' Riverside Development Co. v. Ritchie, 103 ldaho
515,519,650 P.2d 657,661 (1982)." Tolley v. THI Co., 140 ldaho 253,261,92 P.3d 503,
51 1 (2004). Here the evidentiary facts are undisputed. Accordingly. because Apple's
seeks summary judgment on its count for a declaratory judgment2 this court may resolve
any conflicts between allowable inferences that might be drawn from the undisputed facts.

Ill. FACTUAL AND PROCEDURAL BACKGROUND
The original purchase agreement

In 2001, Apple's entered into negotiationswith Defendantto purchase assets
Defendant used in the mobile catering business he operated with his wife, Sheila O'Dell.
(Mrs. O'Dell has since passed away.) The negotiations included Donald W. Cain Sr. who
was Defendant's broker for the sale. Mr. Cain was Defendant's agent for purposes of
negotiating the sale of assets. Donald W. Cain, Sr. Affidavit ("Cain Affidavit"); David W. Orr
Affidavit fi 5.
During the negotiationsApplels, through its member David Orr, asked about
the history of Defendant's business, the revenue generated by the business, and the
condition of his equipment. Apple's specifically discussed with Defendant, directly and

*Idaho Code § 10-1209; Temperance Ins. Exch. v. Carver, 83 ldaho 487, 493,
365 P2d 824 (1961) ("In the [Declaratory Judgments] [Alct itself "the legislature has
undertaken to extend the right of jury trial to issues of fact arising in such cases, only on
a permissive basis.").
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through Mr. Cain, whether the equipment, and specifically the tractors and trailers, would
satisfy the requirements established by the state and federal agencies that were
Defendant's primary customers. Cain Affidavit; David W. Orr Affidavit fl 6. The trailers
contained equipment found in a restaurant, such as stoves, ovens, dishwasher,
refrigeration and freezer units, as well as the electrical and water lines necessary to
operate the mobile kitchens. Apple's understood from Defendant that he had in the past
contracted with state and federal agencies to provide food and beverage services to fire
fighters engaged in fighting fires in and around Idaho. Apple's was told by Defendant that
the equipment would satisfy the requirements of the agencies that he had dofie business
with. Cain Affidavit; David W. Orr Affidavit fl 6. In the agreement to purchase Defendant
specifically represented that "as of June 21, 2001, the subject vehicles, equipment and
other property have complied with the minimum standards, regulationsand/or requirements
of the National Interagency Fire Center." Asset Purchase Agreement, paragraph 11.5. A
copy of that Agreement is attached as Exhibit 15 to David Orr's affidavit. David W. Orr
Affidavit fl 6.
Defendant's representations about the condition of the equipment were
material to Apple's decision that Apple's would go forward with the purchase of the
equipment. Apple's relied upon those oral and written representations. If Defendant had
not made the representationthat he did, Apple's would not have purchased any equipment
from Defendant. David W. Orr Affidavit fl7; Cain Affidavit.
As part of the sale, Defendant agreed to sign over to Apple's title to the seven
vehicles at issue in this case (there were other vehicles but right now the seven vehicles
are the only ones in dispute). Apple's agreed that Defendant or his wife would be noted
on the titles has holding a lien on the seven vehicles to secure the balance of the purchase
price for all the assets that were being purchased. David W. Orr Affidavit nfl 3, 4 and 8;
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Cain Affidavit.
The terms of the sale included a down payment and Defendant's agreement
to carry the balance of the purchase price and the purchase price was then secured by the
assets sold to Apple's. The purchase price was $340,000. The initial payment upon
closing was $65,000, which consisted of $2,000 earnest money that was being held by the
company Mr. Cain worked for, Lost River Realty, in its trust account, and $63,000 paid at
closing. Apple's also provided a promissory note in the amount of $275,000. The note
provided for monthly payments of $1,729.69 for 60 months (which was computed by
amortizing the note over 30 years as provided by the terms of the Asset Purchase
Agreement) and a balloon of any balance due on June 30th, 2006. See Paragraph 6.3 of
the Asset Purchase Agreement attached as Exhibit 15 to Orr's affidavit. David W. Orr
Affidavit 7 9 , Cain Affidavit.
Thus, under the terms of the Asset Purchase Agreement, Defendant was not
going to receive the bulk of the balance of the purchase price until 5 years after the date
of the sale. The provision for a thirty-year amortization of the purchase price was important
for Apple's because it would allow Apple's to use its cash to rebuild the business, including
hiring employees, purchasing food and paying for insurance and the operation of the
equipment. David W. Orr Affidavit

fi 10. The business of providing a mobile catering

service requires a significant capital commitment and no guaranty of any business. The
low monthly payments, compared to the balance of the purchase price, was a critical term
with respect to Apple's decision to enter into the purchase agreement with Defendant.
David W. Orr Affidavit 7 10.
Apple's and Defendant reach an agreement to resolve a dispute over
Defendant's representations about the condition of the equipment.
The purchase closed in June of 2001. Thereafter and into 2002, Apple's
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began to get the equipment ready for use and satisfy the demands of the federal and state
agencies that Apple's hoped to contract with. During this period Apple's equipment was
inspected and Mr. Orr was told that the equipment and vehicles did not comply with 'the
minimum standards, regulations andlor requirements of the National Interagency Fire
Center" as Defendant represented in the Asset Purchase Agreement. David W. Orr
Affidavit

11. Apple's was required to make changes to the equipment to make the

equipment operational for use in the field. Apple's was told that Apple's had to repair and
make changes to the electrical and the plumbing for most of the units. To make those
changes required significant investment and delays that cost Apple's money. David \.\I. Orr
Affidavit fi 11; Cain Affidavit.
These problems threatened the viability of Apple's, especially in light of the
fact that Apple's was obligated to make installment payments to Defendant. Apple's
concluded that, in light of what Apple's discovered about the equipment, the representation
provided by Defendant to induce Apple's to enter into the purchase agreement was not
correct. David W. Orr Affidavit fi 12. Defendant has admitted this fact.See "Request for
Admissions # 5: Please admit that some of the equipment included in that purchase
agreement did not meet the specific warranties given by Defendant."
Because of the problems Apple's was having with the equipment, Mr. Orr
contacted Defendant and told him that the representation and warranty he had provided
with respect to the equipment turned out to not be true. To resolve this dispute over the
condition of the equipment, and rather than rescind the contract to get back the purchase
price, or refuse to pay any more money, or file a lawsuit for damages, Defendant and
Apple's agreed in the summer of 2002 to the following: the balance owed on the purchase
price would be reduced to $130,000, but in exchange Apple's would pay this reduced price
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at an accelerated rate. Requests for Admissions #Is 6 - 9

3.

Apple's did not agree to a

specific new schedule, only that Apple's would make payments when requested. David

W. Orr Affidavit 7 13; Cain Affidavit. On several occasions Defendant contacted Mr. Cain
to thank him for assisting in negotiating with Apple's to obtain Apple's agreement to a
modification of the original agreement and to make the accelerated payments. Cain
Affidavit.
Apple's satisfied its obligation to Defendant by making the accelerated
payments as requested by Defendant and, as a result, Defendant
reieased his lien on Apple's vehicles.

The first of the accelerated payments was in August 2002. Apple's made that
payment by wire transfer on about August 19, 2002. That amount was for $10,000, as
requested by Defendant. Pursuant to the agreement Apple's reached with Defendant,
Apple's or David Orr, on behalf of Apple's, made the following made payments on or about
the following dates:
$10,000, on 08/19/02 (by wire transfer),
$15,000 on 10/03/02 (by wire transfer)
$10,000 in October 2002
$10,000 in December 2002
$25,000 on or about January 23,2003
$25,000 in January 2003 (in addition to the payment on the 23rd)
Request for Admissions # 6: "Please admit that the original purchase
agreement was renegotiated regarding the deficient warranties." Request for
Admissions # 7: "Please admit that this renegotiation was facilitated by Don Cain, the
same business broker." Request for Admissions #8: "Please admit that for the new
terms of the renegotiated purchase agreement concerning the condition of the
equipment, Defendant agreed to a new purchase price of $130,000." Request for
Admissions # 9: "Please admit that you asked that the renegotiated purchase price be
paid on an accelerated schedule."
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$10,000 in February 2003
$10,000 in February 2003
$10,000 in February 2003
$5,000 on April 11, 2003
$5,000 in May 2003
$15,000 in June 2003
See David W. Orr Affidavit fl 14; Requests for Admissions #s 20-32..

Payments were made by checks delivered directly to Defendant, or by wire,
and Mr. Orr also made some payments by direct deposit to Defendafit's bank accomt.
Defendant gave Apple's his account number and Mr. Orr would at times go to a branch of
Defendant's bank and deposit the funds in Defendant's account. When Mr. Orr made the
direct deposit, his habit was to mail to Defendant by first class mail a copy of the check that
Mr. Orr deposited. That was Mr. Orr' business practice regarding those deposits and, to
the best of his recollection, that is what Mr. Orr did with each payment that he made by
direct deposit. David W. Orr Affidavit

I5.

How and when Apple's made some of the payments is additional evidence
of the agreement reached between Defendant and Apple's to resolve the dispute over the
condition of the equipment. For example, there were three payments of $10,000 in
February. At some point in early 2003, Defendant and David Orr spoke and they reached
an agreement that Mr. Orr would give Defendant three checks, each in the amount of
$10,000. Defendant suggested Mr. Orr write those checks so Defendant would not have
to bother Mr. Orr about asking for such payments. David W. Orr Affidavit f 16. Mr. Orr
agreed to this proposal for two reasons. First, Defendant agreed Defendant would hold
the checks and cash them over three (3) months, February, March and April.
Notwithstanding that agreement, Defendant cashed those three (3) checks in February.
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Copies of those three checks, numbers 1045,1046 and 1047, are attached as Exhibit 15a
to David Orr's affidavit. Second, Mr. Orr also agreed to this proposal because in December
of 2002 and January of 2003 Defendant had demanded larger payments and Apple's
ended up paying $50,000 in January of 2003. These were not scheduled payments, but
Apple's paid what Defendant asked for because that was the agreement that was reached
with Defendant. David W. Orr Affidavit 7 16.
In April Mr. Orrwas again contacted for money. Under its agreement, Apple's
agreed to make another payment, this one for $5,000. The same thing happened in May.
David W. Orr Affidavit '5/ 17.
In or around June of 2003, Defendant contacted Mr. Cain. Defendant again
asked Mr. Cain to contact David Orr and ask for a payment of $15,000. Defendant told Mr.
Cain this would be Apple's last payment to Defendant. Mr. Cain did contact Mr. Orr and
the payment was made. Defendant later thanked Mr. Cain for securing this final payment.
Cain Affidavit.
Mr. Orr's testimony is consistent. He says that in or around June of 2003, Mr.
Cain told Mr. Orr that Defendant had asked for a single payment of $15,000 and that that
payment would be the final payment of the agreed upon purchase price. As noted above,
Mr. Orr made that payment in early June. David W. Orr Affidavit 7 18.
Mr. Orr handled this payment the same way he had handled some of the
other payments. Mr. Orr went to a branch of Defendant's bank and deposited the $15,000.
Attached to Mr. Orr's affidavit as Exhibit 16, page 1, is a copy of the check Mr. Orr
deposited in Defendant's account in June of 2003. David W. Orr Affidavit 7 19.
After depositing that check, Mr. Orr then mailed a copy of the check to
Defendant. In addition, because this was the last payment, Mr. Orr wrote Defendant a
letter. Attached to Mr. Orr's affidavit as Exhibit 16, page 2, is a copy of the cover letter Mr.
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Orr sent to Defendant with that last check. In that letter Mr. Orr told Defendant that Mr. Orr
had made the final payment and the payment was payment in full of the obligations owed
by Apple's to Defendant. Mr. Orr also wrote "Final Payment" on the front of the check.
David W. Orr Affidavit 7 20.
Defendant never objected to Mr. Orr's letter or to the notation of "Final
Payment" on the front of the $15,000 check. For about two years Mr. Orr heard nothing
from Defendant about a balance due on the purchase agreement or that Apple's owed him
any more money. David W. Orr Affidavit 7 21.
After asking for and receiving the accelerated payments, including the
final payment of $15,000 as designated by Apple's, Defendant released
his lien on Apple's vehicles and otherwise acted as if Apple's debt was
paid in full.

After June 2003, Defendant acted in all ways in accordance with the
agreement reached with Apple's and as if the debt owed by Apple's to him had been paid
in full. David W. Orr Affidavit 7 22.
For example, Defendant actually purchased a 1982 Chevy Truck from
Apple's on August 11, 2004, which was one of the vehicles that Apple's purchased from
Defendant and that had been part of Defendant's collateral to secure the purchase price.
Defendant paid cash and did not ask for any money or demand a trade of the vehicle to
satisfy debt. David W. Orr Affidavit 7 23.
In addition, in May of 2004, Apple's asked Defendant to sign off on the titles
to the seven vehicles, vehicles that had been part of Defendant's collateral. Apple's asked
that Defendant sign the titles in the space for the lienholder to release the lienholder's lien
on a vehicle. Defendant signed. See Exhibits 8-14 to David Orr's Affidavit 124.
After Defendant signed off on his lien, Mr. Orr retained the original titles for
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the seven vehicles printed in May 2004. Mr. Orr did not immediately turn them into the
ldaho Transportation Department. David W. Orr Affidavit 7 25.
After June 2005, Mr. Orr took to the ldaho Transportation Department
("Department")the original titles printed in May 2004 for the seven vehicles to get new titles
issued without Defendant listed as a lienholder. Mr. Orr was told by the Department that
Defendant had already applied to the Department for duplicate titles for the seven vehicles.
See David W. Orr Affidavit,

77 3, 26 Exhibits 1-7, page 1 and 2 of each exhibit.

When he applied for the duplicate titles, Defendant certified that the original
titles were lost, which was not true, and that Defendant owned the vehicles, which was alsc
not true. Defendantdid not have authority or permission from Apple's to apply for duplicate
titles. David W. Orr Affidavit 726.
Moreover, Defendant's conduct for the two years following the final payment
of June 2003 shows that the debt owed by Apple's to Defendantwas discharged in 2003.
After June 2003, for two years, Defendant did not make any other demands for payment.
David W. Orr Affidavit 7 26; Cain Affidavit.
Finally, as noted above, Defendant has admitted a number of facts because
of Apple's requests for admissions. These admissions include the following facts:
A)

The original purchase price was renegotiated by Apple's and

Defendant due to Defendant's deficient warranties.

B)

Mr. Cain facilitated this renegotiation.

C)

The new purchase price agreed upon was $130,000.00.

D)

Repayment was made on an accelerated schedule.

E)

O'Dell released his liens on the seven vehicle discussed above.

F)

Each original title was signed by Defendant.

G)

Defendant then reported said titles "lost," and requested duplicate

titles.

H)

Apple made payments to O'Dell totaling $205,250.00.

IV. ARGUMENT
I

In 2002, Apple's reached a compromise and settlement with
Defendant or they reached an accord with respect to their
disputes and Apple's performance satisfied that accord.

As set forth in the affidavits of David Orr and Donald Cain, Sr., in 2002
Apple's and Defendant agreed to modify the terms of the debt owed to Defendant.
Defendant has admitted this fact. See Plaintiff's Requests for Admissicjns. Morsover, the
evidence, including Defendant's admissions, clearly shows that Apple's performed
according to the terms of that agreement and, for about two years after Apple's completed
its performance in 2003, Defendant acted in ways that were entirely consistent with the fact
that Apple's had fully performed, satisfied and discharged its obligation to pay money to
Defendant.
The agreement reached in 2002 between Apple's and Defendant may be
characterized as either a compromise and settlement or an accord and satisfaction. Either
way, the undisputed evidence shows that Apple's paid in accordance with the terms of the
agreement reached in 2002 and thus its obligations to Defendant have been discharged.
Accordingly, Apple's is entitled to judgment as a matter of law.
As explained by the court in Leaper v. Vaught, 45 Idaho 587, 591 (Idaho
1928), "a valid compromise agreement operates as a merger and bar of all included claims
and pre-existing causes of action and any subsequent remedy of the parties, with
reference to matters included therein must be based on the agreement.

Voluntary

settlements of controversies are always favored by the courts ." Id. (emphasis added).
Apple's evidence establishes that it and Defendant reached a settlement to compromise
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Apple's claims against Defendant regarding the condition of the equipment and Apple's
thereafter performed according to that agreement. By doing so Apple's discharged its
obligation to Defendant.
In the alternative, the agreement reached in 2002 was an accord and
Apple's performance resulted in a satisfaction of its obligations to Defendant.

See

generally Nordling v. Whelchel Mines Co,, 90 ldaho 213, 218 - 219 (ldaho 1965) (noting
that compromise and settlement is distinguished from an accord and satisfaction, and that
an accord is the agreement and the satisfaction is the execution or performance).
"Accord and satisfaction is a method of discharging a contract or
cause of action, whereby the parties agree to give and accept
something in settlement of the claim or demand of the one against the
other, and perform such agreement, the 'accord1being the agreement
and the 'satisfaction' its execution or performance."
Fairchild v.
Mathews, 91 ldaho 1, 4, 415P.2d 43, 46 (1966). See also Holley v.
Holley, 128 ldaho 503, 507, 915 P.2d 733, 737 (Ct. App. 1996)."
Strother v. Strother, 136 ldaho 864, 867 (Idaho Ct. App. 2002).
Thus, there is an accord and satisfaction "if the parties knowingly and
intentionally accept new obligations or a different contractual relationship." Hoglan v. First
Security Bank of Idaho, N.A., 120 ldaho 682, 819 P.2d 100 (1991) (citing Harris v. Wildcat
Corp., 97 ldaho 884, 556 P.2d 67 (1976)). An accord and satisfaction is the substitution
of one contract for another, and to be enforceable, the debtor is required to prove that the
creditor "definitely assented to the new arrangement." Beard v. George, 135 ldaho 685,
23 P.3d 147, 151(ldaho 2001); See also Perkins v. Highland Enterprises, Inc., 120 ldaho
51 1, 817 P.2d 177, 181 (Idaho 1991) ("[Aln accord and satisfaction is basically the
substitution of one contract for another. . . ."); Harris v, Wildcat Corp., 97 ldaho 884, 556
P.2d 67,69 (Idaho 1976) ("mhe parties accepting a new or different obligation must do so

4Theconcepts of compromise and settlement and accord and satisfaction are not
inconsistent. In Leaper v. Vaught, 45 ldaho 587, 591 (ldaho 1928) both theories were
presented to the jury.
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knowingly and intentionally."). "It is not essential that the claim discharged by accord and
satisfaction be in dispute or controversy, such being a characteristic of compromise and
settlement. 1 C.J.S. Accord and Satisfaction 5 2."Conklin v. Patterson, 85 ldaho 331,338
(Idaho 1963).=
The case W. F. Construction Company, Inc. v. Kalik, 103 ldaho 713,652 P2d
661 (Idaho Ct. of Appeals, 1982) is instructive because it is similar to this case but with one
major difference. Here Apple's made the payments that it promised to make and thus is
entitled to the benefits of the agreement it reached with Defendant. In W. F. Construction
Company, Inc. v. Kalik the party arguing there was an accord and satisfaction fai!ed to
perform.
In W. F. Construction Company, Inc. v. Kalik a contractor brought suit to
foreclose a contractor's lien. Id. at 714. The owner defended by arguing, among other
things, that she did not owe the $18,000 or so demanded by the contractor because the
contractor had agreed to accept $10,000 pursuant to an agreement reached by the parties
after a dispute arose about the contractor's performance. When the dispute first arose, the
owner, her architect, and the contractor negotiated and reached a compromise. That first
agreement also resulted in another dispute. "Another compromise was reached, the
contractor agreeing this time to reduce its fee [from $18,6921 to a flat $10,000 and to
complete a second punch list [of repairs to the property]. The contractor worked on those
items." Id., 103 ldaho at 714. After completing the punch list items, the owner "still did not
pay the $10,000 contractor's fee. At this point negotiations ceased and the contractor filed
its lien against the property, claiming $18,692 due." Id.
5Thus,with respect to Apple's accord and satisfaction argument, whether Apple's
and Defendant had a dispute over the condition of the equipment, or whether Apple's
pursued such a claim in good faith, is irrelevant and Defendant cannot defeat Apple's
motion by contending the equipment was in the condition he represented in the original
purchase agreement.
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At trial, one of the defendant's defenses was that the contractor was bound

by the compromise agreement which provided only for a flat $10,000 fee. "The trial court
determined that the parties, in trying to resolve the dispute in the summer of 1978,
attempted to achieve an 'accord and satisfaction.'" Id., 103 ldaho at 715. The trial court
concluded, however, that because the owner did not pay the $10,000 immediately upon
the contractor's completion of the punch list items, it had not performed and thus was not
entitled to the benefits of the earlier agreement. The Court of Appeals agreed holding:
"In this case, the owner's agreement to accept completion of
the items on the second punch list, and the contractor's agreement to
do that work for immediate payment of the $ 10,000 constituted the
"accord." The completion of those items and the payment of the $
10,000 would have supplied the "satisfaction." There was substantial
and competent, though disputed, evidence at trial showing the
contractor did satisfactorily complete the punch list and that payment
of the $ 10,000 was wrongfully withheld. These findings will not be
disturbed on appeal.
Id., 103 ldaho at 715.
The court went on to hold that because only by performing and paying the
$10,000 as agreed would the owner have satisfied the "executory" accord, the owner's
failure to pay as agreed meant that she owed the amount due on the under the parties'
contract and not the compromise amount of $10,000. Id., 103 ldaho at 715.
In addition, the result Apple's asks for in this case is consistent with the public
policy of this state, as noted above. In Holley v. Holley, 128 ldaho 503, 915 P2d 733
(Idaho Ct. App. 1996) the issue of an accord and satisfaction was presented. The court
held that "sound public policy dictates the result that binds the creditor as a matter of law
where the creditor accepts a payment tendered only on the express condition that its
receipt is to be considered a full or complete satisfaction of the amount originally in
dispute." Id., 128 ldaho at 508. In that case the court explicitly adopted the following
statement from Burke Co. v. Hilton Development Co., 802 F. Supp. 434 (N.D. Fla. 1992)
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as the public policy of this state:
The Court [in Burke Co.] is of the opinion that sound public
policy also dictates this result. As a matter of independent judicial
philosophy, I cannot overlook the injustice which would result from permitting
a party to accept another's check on the express condition that it discharge
a prior debt, and then later turn around and sue the first party for the
remainder due under the original debt. As noted by the court in [ Eder v.
Yvette B. Gervey Interiors, Inc., 407 So. 2d 312, 314 (Fla. 1981)] such view
runs afoul of both logic and sound public policy, as it calls for the elimination
of a convenient and valuable tool for resolving disputes informally, without
litigation.
.

.

a

When a creditor negotiatesthe tendered check with knowledge
of the debtor's intent, whether through discussions, correspondence, or
unambiguous language on the check, he is then bound to the agreement and
cannot later turn around and sue for the remaining balance due under the
former dispute. If a creditor does not assent to the condition, then the proper
course of action is to return the check. Simply put, the creditor cannot have
his cake and eat it too.
Holley v. Holley, 128 Idaho at 508, quoting Burke Co. v. Hilton Development Co., 802 F.
Supp. at 439.
In this case, it would be unjust to permit Defendant to accept the accelerated
payments, as well as Apple's final check for $15,000 tendered on the express condition
that it discharge a prior debt, and then later turn around and sue Apple's for the remainder
allegedly due under the original agreement.
2.

The evidences establishes that Apple's reached an agreement
with Defendant to pay him off sooner than originally agreed and
Defendant agreed to reduce the debt owed to him to $130,000.

As discussed herein, Defendant's admissions, Mr. Cain's testimony, and Mr.
Orr's testimony conclusively establishes that Apple's paid in accordance with the 2002
agreement, including making the payment of $15,000 in June of 2003, pursuant to
Defendant's explicit request. Apple's performance of that compromise and settlement
means that its debt to Defendant has been discharged.
In addition, there is substantial and competent evidence in the record,
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including Defendant's own admissions, of the parties' accord and Apple's satisfaction of
that accord. As outlined above, and as admitted by Defendant's admissions, the parties
reached an accord in 2002 to resolve the dispute over the condition of the equipment.
Defendant agreed to a reduction of the balance of the amount due to $130,000. In
exchange, Apple's agreed to forego any other remedies that it might have had because
Defendant, allegedly, misrepresented the condition of the equipment sold to Defendant.
Moreover, Apple's agreed to a new or different obligation: Defendant's request that Apple's
pay the reduced balance on an accelerated basis. Thus an accord was reached in 2002
and, as Defendant has admittedI6Apple's performed, as also detziled in the affidavits of
David Orr and Mr. Cain.
There was substantial consideration given for the agreement to reduce the
balance of the debt. First, Apple's paid much more quickly than it had originally agreed to
pay. Second, Apple's agreed not to seek or pursue any other remedies, including
rescission of the purchase agreement or a breach of contract action against Defendant.
Affidavit of David W. Orr. The new promise by Apple's to accelerate the payments was a
substantial benefit to Defendant and a burden on Apple's. Defendant was able to put in
his pocket over $130,000 within about 10 months in contrast the less than $20,000 he
would have received under the original agreement. The benefit to Defendant and the
burden on Apple's is sufficient consideration for the new agreement reached in 2002. See
Rule Sales & Sen/. v. United States Bank Nat'l Ass'n, 133 ldaho 669, 674 (Idaho Ct. App.
1999)("Considerationfor a promise may take the form of an act by the promisee that is
bargained for and given in exchange for the promise. Day v. Mortgage Ins. Corp., 91 ldaho
605,607, 428 P.2d 524,526 (1967). Consideration may also consist of a detriment to the
promisee or a benefit to the promisor. Surety Life Ins. Co. v. Rose Chapel Mortuary, Inc.,
'See Apple's Requests for Admissions #'s 6 - 10,22 - 31, 33 - 42.
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95 Idaho 599, 603, 514 P.2d 594, 598 (1973).19).
The evidence is ovetwhelming that an agreement was reached to modify the
terms of Apple's agreement with Defendant. It is not just Mr. Cain's testimony that is
sufficient to establish the existence of the accord. What Defendant has admitted and thus
cannot dispute is that Apple's paid him $130,000 in about ten months when, under the
original terms of the parties' agreement Apple's was obligated to pay no more than
$20,000 during that same time period. Why would Apple's do that? It did not do that out
of the goodness of its heart. Apple's only did that because Defendant agreed to reduce
the purchase price. The parties agreed that Apple's would pay Defendant $130,009 on a
schedule that Defendant could dictate, more or less (another benefit to Defendant and a
burden upon Apple's). Around June 2003, Defendant asked Mr. Cain to get the last of the
$130,000 that Apple's agreed to pay on an accelerated basis, and Mr. Cain got it $15,000. Apple's went to great lengths to make all the accelerated payments in the
varying amounts Defendant requested, even giving Defendant three $10,000 checks in the
early part of February 2003 that were to be deposited over a three-month period. And
even though Defendant reneged on that promise, Apple's again made payments to
Defendant in April and May of 2003 when Defendant demanded payment.
Defendant's course of performance after the last payment is additional
evidence that Apple's had satisfied its obligations to Defendant. In 2004, once Apple's
secured new titles, he immediately released his liens on seven vehicles. Defendant had
an obligation to release his lien when Apple's paid its debt to him, and that is what he did.
Moreover, he also purchased from Apple's a truck in early 2004 that had been part of his
collateral. If he was still owed money, it makes no sense that he would have purchased
a vehicle that would have secured Apple's debt to him.
After reneging on his promise to hold the three checks given to him in
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February 2003, and after reneging on the release of his lien, Defendant is now reneging
on the agreement he made that induced Apple's to go to extraordinary lengths to make
accelerated payments to him during 2003.
Apple's asks that Defendant be held to the burden of the bargain he reached
with Apple's. He has reaped the benefits of that bargain

- significantly accelerated

payments during 2003 and a compromise of Apple's claims based upon the condition of
the equipment - and should not be allowed to avoid the burden of his bargain. Apple's
respectfully requests that this court enter a judgment declaring Apple's rights as set forth
in its complaint.

3.

The final check for $15,OQO can stand alone as an accord and
satisfactionm7

The $15,000 payment made in June of 2003 was intended by the parties to
be Apple's final payment to Defendant. According to Mr. Cain, Defendant's agent,
Defendant called Mr. Cain and asked him to contact Apple's to secure a payment that
would satisfy the balance of what was owed by Apple's to Defendant, $15,000. Defendant
told Mr. Cain that that payment would be the final payment. That is what Mr. Cain relayed
to Mr. Orr. Mr. Orr relied upon that representation and made the $15,000 payment, which
was more than the two $5,000 payments Apple's had made the two prior months. In

'An accord and satisfaction can take many forms. See e.g. Mohr v. Shultz, 86
ldaho 531 (Idaho 1964)("Where an unpaid seller agrees to accept return of goods in the
future in discharge and as a substituted performance by buyer in lieu of payment, there
is an executory accord which may be rescinded by the seller before the goods are
delivered in satisfaction thereof, or before the buyer has substantially changed his
position in reliance thereon."). One method is by a "final payment" check. See Holley
v. Hoiiey, supra,128 ldaho at 510 (holding that wife accepted check in satisfaction of
accord, court noted that wife did not reject the payment; "Furthermore, within ninety
days after cashing the check, Joan could have tendered repayment to John of the
amount of the check in order to avoid the statutory accord and satisfaction, under I.C. §
28-3-310(3)(b), but she did not do so.").
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addition, Mr. Cain says that Defendant thanked him for obtaining the $15,000 check after
that payment was received. These facts prove an accord and satisfaction based upon the
deposit of that check, in addition to being part of Apple's proof of the accord reached in
2002 and the satisfaction performed by payment of that $15,000 check.
ldaho Code 28-3-31O(4) provides: "A claim is discharged if the person against
whom the claim is asserted proves that within a reasonable time before collection of the
instrument was initiated, the claimant, or an agent of the claimant having direct
responsibility with respect to the disputed obligation, knew that the instrument was
tendered in full satisfaction of the claim." Here, there is substantial evidence that
Defendant, the "claimant," knew that the payment of $15,000 was intended to be the final
payment because he asked for that payment and told Mr. Cain, his agent, that it was to be
the final payment.
In addition, althoughthe $15,000 checkwas deposited by Mr. Orr directly into
Defendant'saccount, Mr. Orr then sent a copy of the check to Defendant along with a letter
confirming that the $15,000 check was the final payment. Defendant did not object to the
check or the letter. Accordingly, these facts alone show that just the final check of $15,000
was intended to satisfy and discharge any remaining debt. ldaho Code 28-3-310(2)

8

("Unless subsection (3) of this section applies, the claim is discharged if the person against
whom the claim is asserted proves that the instrument or an accompanying written
communication contained a conspicuous statement to the effect that the instrument was
tendered as full satisfaction of the claim.").
ldaho Code 28-3-310(3) does not apply here. Under that Code section, if
ldaho Code 28-3-310 applies here because, as set forth in the affidavits and by
Defendant's own admissions, Apple's tendered the $15,000 payment to Defendant in
good faith in full satisfaction of Defendant's claim, the amount was in dispute based
upon the initial dispute over the condition of the equipment, and the debt was subject to
a bona fide dispute. ldaho Code 28-3-310(1).
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Defendant did not intend for the $15,000 check tendered in June 2003 to be the final
payment as Apple's stated in its letter to Defendant, he should have sent the money back
within 90 days. Defendant did not, within ninety (90) days after payment of the instrument
[the $15,000 check], tender repayment of the amount of the instrument to Apple's. See
28-3-310(3)(b) ("The claimant, whether or not an organization, proves that within ninety
(90) days after payment of the instrument, the claimant tendered repayment of the amount
of the instrument to the person against whom the claim is asserted."). Because he failed
to retender the money, he is deemed to have accepted the $15,000 check in satisfaction
of the debt owed by Apple's. See Hoiley v. Hoiiey, 128 Idaho at 510 (holdifig that wife
accepted check in satisfaction of accord, court noted that wife did not reject the payment;
"Furthermore, within ninety days after cashing the check, Joan could have tendered
repayment to John of the amount of the check in order to avoid the statutory accord and
satisfaction, under I.C. § 28-3-310(3)(b), but she did not do so.").
Finally, the actions taken by Defendant in 2004 also prove that Defendant
accepted and understood that an accord and satisfaction was achieved by Apple's and
Defendant, and that Apple's did not owe him any more money.
4.

In the alternative,Apple's is entitled to partial summary judgment
with respect to the titles in dispute.

The seven vehicles were purchased by Apple's from Defendant. David W.
Orr Affidavit 7 3. On or about May 24 and 25, 2004, Defendant released his lien on those
seven vehicles. The original titles for the seven vehicles printed in May 2004 are in the
possession of Apple's (hereinafter the "original titles for the seven vehicles printed in May
2004"). David W. Orr Affidavit 7 4. Defendant signed his name in block 9 on each of
original titles for the seven vehicles printed in May 2004. David W. Orr Affidavit 7 4, and
Exhibits 8-14; Requests for Admissions. Defendant has admitted in his answer that he
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signed the original titles for the seven vehicles. See Defendant's Answer, fl IX, page 3 and
Plaintiffs Complaint, fi 8.
Notwithstanding the fact that he signed the original titles to release his lien,
about a year later, Defendant applied to the Department for duplicate titles to the seven
vehicles. Attached as Exhibits 1 - 7 to David Orr's affidavit are true and accurate copies
of certified copies of the motor vehicle records for the seven vehicles at issue (hereinafter
"the seven vehicles"). David W. Orr Affidavit

7 3.

The second page of each of those

exhibits is a copy of the application signed by Defendant for duplicate titles to the seven
vehicles.
In the applications, Defendant certified that he was the owner of the seven
vehicles and that the original certificates of title were lost. David W. Orr Affidavit fi 3 and
page 2 of Exhibits 1 - 7. Those representations were untrue. The original certificates of
title were not lost; they were in the possession of Apple's. Also, Apple's owned the
vehicles.

See David W. Orr Affidavit

4 and Exhibits 8

-

14, Nevertheless, the

Department issued duplicate titles for the seven vehicles pursuant to Defendant's request
and mailed those duplicate titles to Defendant.
Notwithstanding repeated demands, Defendant continues to refuse to allow
new titles to be issued for the seven vehicles. Regardless of any dispute over the amount
owed Defendant, Defendant released his lien on the seven vehicles and Apple's is entitled
to have titles issues consistent with Defendant's actions.

Defendant filed a false

certification with the Department to receive the cluplicate titles printed in May 2005.
Because the duplicate titles have been issued, the Department will not issue
new titles to Apple's that do not show Defendant as a lienholder. The Department has told
Apple's that it would issue new titles if this court declares that the duplicate titles printed
May 13, 2005, are void, and that the original titles printed or issued on or about May 20,
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2004 may be relied upon by the Department to issue new titles. David W. Orr Affidavit ([

27. If such a judgment is entered, the Department will issue new original titles that do not
show Defendant as holding a lien on the seven vehicles. Defendant should not be allowed
to benefit from his wrongful conduct.
Apple's does not have an adequate remedy. Accordingly, it asks this court
for a judgment declaring that the duplicate titles issuedlprinted on May 20, 2005 (see
Exhibits 1-7, pages 1 and 2 of each, attached to David W. Orr's Affidavit.) are void and that
the Department should issue new titles that are consistent with the original titles to the
vehicles printed in 2004.

V.

CONCLUSION
Consistent with the judicial policy of this state, in Chicago, M. & S. P. R. Co.

v. Clark, 178 U.S. 353,369 (U.S. 1900) the United States Supreme Court said the following
regarding a case involving a claim of accord and satisfaction concerning a business
dispute:
The general principle applicable to settlements was thus
expressed by Mr. Justice Clifford, in Hagar v. Thomson, 1 Black, 80, 93:
'Much the largest number of controversies between business men are
ultimately settled by the partiesthemselves; and when there is no unfairness,
and all the facts are equally known to both sides, an adjustment by them is
final and conclusive. Oftentimes a party may be willing to yield something for
the sake of a settlement; and if he does so with a full knowledge of the
circumstances, he cannot affirm the settlement, and afterwards maintain a
suit for that which he voluntarily surrendered."'
Chicago, M. & S. P. R. Co. v. Clark, 178 U.S. 353, 369 (U.S. 1900)
That principle applies full force here because the evidence is substantial and
overwhelming that Apple's and Defendant reached an agreement to resolve a dispute that
had arisen overthe condition of the assets purchased by Apple's from Defendant. Apple's
performed underthe new agreement. Thereafter Defendant, among other things, released
his lien on seven of Apple's vehicles, and he did so because he was not owed .
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Apple's motions for summary judgment or, in the alternative, for partial
summary judgment, should be granted.

DATED AND SIGNED this &day

of September, 2008.

BLASER, SORENSEN & OLESON, Chrt.

A
'
ttorneys for Plaintiff
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Attorneys at Law
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Blackfoot, ldaho 83221
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Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO,IN AND FOR THE COUNTY OF CUSTER
APPLE'S MOBILE CATERING, LLC,an
Idaho Limited Liability Conrpany,

)
)
) Case No. CV-07-000018 1

Plaintiff,

1

) PLAINTIFF'S MOTIONS FOR
) SUMMARY JUDGMENT

vs
THOMAS O'DELL and SHEILA O'DELL,
husband and wife,

1
) OratArgument Requested
)
)

Defendants.

Plaintiff, Apple's Mobile Catering. LLC ("Apple's") moves pursuant to 1.R.C.P

56(a) for summary judgment on Count One.
In the alternative, Apple's moves for partial summary judgment pursuant to
1.R.C.P 56(a) on its claim for a declaratory judgment that the seven vehicles described in
its memorandum in support of this motion are owned by Apple's free and clear of any lien
claimed by Thomas O'Dell ("Defendant"), that the duplicate titles for those seven vehicles
held by Defendant are void; and that the ldaho Transportation Department should issue
new certificates of title for the seven vehicles based upon the original certificates of title in
the possession of Apple's.
In support of its motions for summary judgment, Apple's relies upon the
following:
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* Apple's verified complaint and all exhibits to that document;

Affidavit of David W. Orr and all exhibits to that document;
Apple's requests for admissions served February 19,2008, on Defendant;

Affidavit of Don Cain, Sf.;
Defendant's verified Answer; and
This court's entire file.
Apple's motionsfor summary judgment and partial summary judgment should

be granted.

DATED AND SIGNED this

a

day of September. 2008.

BLASER, SORENSEN 8, OLESON, Chrt.
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David E. Gabert
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845 West Center, Suite C
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Judge Moss
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In Chambers
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Attorneys at Law
285 N.W. Main
P.O. Box 1047
Blackfoot, ldaho 83221
(208) 785-4700
Fax No. 785-7080
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Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
APPLE'S MOBILE CATERING, LLC, an
Idaho Limited Liability Company,

)

1

) Case No. CV-07-181

1

Plaintiff,

THOMAS O'DELL and SHEILA O'DELL,
husband and wife,

)
)
)
)
)

Defendants.

)

vs

MOTION FOR SANCTIONS OR, IN
THE ALTERNATIVE, TO COMPEL
DISCOVERY RESPONSE
Oral Argument Requested

1
COMES NOW the Plaintiff, Apple's Mobile Catering, LLC, by and through

its attorney, Justin B. Oleson, and moves the court, pursuant to I.R.C.P. 37(d), for one
or more of the sanctions set forth in paragraphs (A), (B), and (C)of subdivision (b)(2) of
I.R.C.P. 37.

In the alternative, Plaintiff moves the court, pursuant to I.R.C.P. 37(a), for
its Order compelling Defendant to:

(a) Respond to Plaintiffs First, Second, Third and Fourth requests for
production of documents;

(b) Produce the requested documents immediately; and
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(c) Answer in detail Plaintiff's interrogatories 3, 4, 7, 8 - 13, and 16.
I.R.C.P. 37(a)(2).
This motion is supported by the affidavit of the Plaintiff's counsel attached
hereto.
FURTHER, the Plaintiff requests that he be awarded costs and
reasonable attorney's fees in the amount of $1,000.00, incurred in preparing, filing and
arguing this Motion to Compel, such fees to be determined at the discretion of the
Court.
DATED AND SIGNED this

day of October, 2008.

/

MOTION FOR SANCTIONS

Attorneys for Plaintiff

CERTIFICATE OF SERVICE

1

I HEREBY CERTIFY that on this
day of October, 2008, a true and
correct copy of the foregoing MOTION TO COMPEL DISCOVERY RESPONSE was
served by the method indicated below and addressed to each of the following:
David E. Gabert
Attorney at Law
845 West Center, Ste C-I I
Pocatello, ID 83204
Judge Moss
In Chambers
P.O. Box 389
Rexburg, ID 83440-0389

U
U

U.S. Mail
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Fax
use Box
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JUSTIN B. OLESON
BLASER, SORENSEN & OLESON, Chartered
Attorneys at Law
285 N.W. Main
P.O. Box 1047
Blackfoot, ldaho 83221
(208)
.
. 785-4700
Fax No. 785-7080
ISB #6412

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
APPLE'S MOBILE CATERING, LLC, an
Idaho Limited Liability Company,

)
)
) Case No. CV-07-181

1

Plaintiff,
vs
THOMAS O'DELL and SHEILA O'DELL,
husband and wife,

)
)
)
)

AFFIDAVIT IN SUPPORT OF MOTION
FOR SANCTIONS OR, IN THE
ALTERNATIVE, COMPEL DISCOVERY
RESPONSE

1
)

1

Defendants.
STATE OF IDAHO
county of Bingham

)
):ss
)

JUSTIN B. OLESON, being first duly sworn on oath, deposes and says:

1.

I am over the age of majority and have personal knowledge of the

facts set forth herein and they are true and correct to the best of my knowledge.
2.

1 am the attorney for the Plaintiff in the above-entitled case.

3.

Plaintiffs First Set of Interrogatories, Request For Admission and

Request For Production of Documents was sent to the Defendant and his counsel on
approximately February 19, 2008. A true and correct copy of said requests are
AFFIDAVIT
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attached to Plaintiffs Request for Admissions Deemed Admitted filed previously.
4.

Until recently, despite numerous requests to counsel, Defendant

Thomas O'Dell had not formally responded to Plaintiffs request for production of
documents or produced any documents in response to the requests for production. I
recently received Defendant's "response" to the request for production of documents. A
copy of Defendant's response is attached as Exhibit 1; See pages 14 and 15 of that
Exhibit. In his response, Defendant does not say anything other than he does not have
to either formally respond to the request or actually produce documents until at least
November 3, 2008. Since receiving these "responses" I have conferred or attempted to
confer in good faith with counsel for Defendant O'Dell about Defendant's failure to
respond and produce and we have not been able to resolve the dispute over those
Issues.
6.

In addition, until recently, despite numerous requests to counsel,

Defendant Thomas O'Dell had not answered any of Plaintiffs interrogatories. I recently
received Defendant's answers to some of the interrogatories. A copy of Defendant's
responses is attached as Exhibit 1. Defendant did not answer Plaintiffs interrogatories
3, 4, 8 - 13, or interrogatory 16. Since receiving Defendant's answers I have conferred
or attempted to confer in good faith with counsel for Defendant O'Dell about these
answers and we have not been able to resolve this dispute about Defendant's O'Dell's
failure to answer interrogatories 3, 4, 8 - 14, and 16.

7.

1 certify that I have made a good faith effort to confer or attempt to

confer with counsel for Defendant in an effort to secure disclosure without court action.
8.

Further your affiant saith not.

-
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DATED this

1 day of October, 2008.
TIN B. OLESON

SUBSCRIBED AND SWORN to before me this

1$4- day of October,

2008.

(SEAL)
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DAVID E. GABERT, ISB #3582
Attorney at Law
845 West Center, Suite C
Pocatello, Idaho 83204
Telephone: (208) 233-9560
Fax: (208) 232-8001
dc~~bcr-t2002/rC~v~~I~c~o.com

Attorney for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

APPLE'S MOBILE CATERING, LLC, an )
Idaho Limited Liability Company,
1

Case No. CV-07-0000 181

1
Plaintiff,

1

1
1
1

VS.

DEFENDANT'S ANSWERS TO
PLAINTIFF'S FIRST SET OF
INTERROGATORIES AND
REQUESTS FOR PRODUCTION OF
DOCUMENTS AND REQUESTS FOR
ADMISSIONS TO DEFENDANTS

,THOMAS O'DELL and SHEILA O'DELL )
husband and wife,
)

1
Defendant,

1

TO: APPLES'S MOBILE CATERING, LLC, and Idaho Limited Liability Company, and
his attorney of record, Justin B. Oleson, Esq.
COMES NOW Defendant, THOMAS O'DELL, by and through his attorney of record,
David E. Gabeit, Esq., and pursuailt to Rule 33 of the Itla110 Rules of Civil Procedure hereby
answers Plaintiffs Interrogatories and Request for Production of Documents and Requests for
Admissions under oath, pursuant to Rule 34, I.R.C.P., as follows:

Defendant objects to allsweriilg any and all Interrogatories to the extent that they call for
infoimation and docurneilts which are privileged, or which are the product of cou~lselin

EXHIBIT
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preparation for litigation, or which are unduly vague, overbroad, irrelevant, and/or unduly
burdensome.

ANSWERS TO INTERROGATORIES
INTERROGATORY NO. 1: Please state the name, address and telephone number of
each and every person known to you or your attorney who has any knowledge of, or purports to
have any knowledge of the facts of this case.
L~NSWER: 1. Attorney Robert Wade Curtis
P.O. Box 7685
Boise, Idaho 83707
(208) 345-3333
2. Earl Beason
Mackay, Idaho
(208) 588-2909
3. Larry Jewett
Mackay Idaho
(208) 589-0787
4. Steve Adan~s
District 7 State Health Inspector
Salmon, Idaho

5. Chris Orr, David Orr, Don Cain, Sean Cain, Jori Sayer, who are all well
known and witnesses withing the possession, custody, and/or control of
the Plaintiff herein, and Defendant objects to the request to find, locate, or
give addresses for Plaiiltiffs witnesses, but reserves the right to call said
persons at trial.

INTERROGATORY NO. 2: Please state the name, address and telephone number of all
persons you intend to call as a witness at the trial, at any hearing or at any deposition to be taken
in this matter, including experts and fact witnesses, giving a detailed statement of each such
-- ------.-witness's

expected testimony.--Your-answer-shouldbe-ill sufficient--detail-so that Plaintiff-can----------

readily deternline the facts, issues, statements and coilclusions of each such witness.
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ANSWER:

1. Attorney Wade Curtis was Defendant's attorney in drafting up this

contract, and will testify as to any and all facts known both to him and the Plaintiff throughout
the negotiations and final drafting of the contract, as well as through the time of Plaintiffs breach
and through attempts to enforce the contsact.
2. Earl Beason tvill testify about his knowledge of the equipment, it's conditiun and
conlpliance with the Pal-ties' sales agreement, as well as helping to move the equipment to
Hagerman, Idaho.

3. Larry Jewett's knowledge and information is substantially the same as Earl Beason's.
4. Steve Adams will testify and bring his copies of the health and safety certificates that

he issued to the Defendant, and that the Plaintiff has in his possession and control, as they
traveled with the equipment; Defendant will attempt to secure copies of these from him, and
provide them to the Plaintiff when they become available, but the originals are in the-possession
and control of the Plaintiff, and the copies should therefore not be objected to, but the originals
made available for trial and given to Defendant for that purpose.
5. Defendant reserves the right to call and notify up an expert witness for a later date
consistent with this Court's Order on Discovery in this matter, and permitting thosc disclosures
to be made up until November 3rd,2008; permitting disclosure of all fact witnesses up until
November 3, 2008, and cutting off discovely on December 12, 2008.

INTERROGATORY NO. 3: Please provide a list of all exhibits that you intend or expect
to utilize at the trial or any hearing or deposition in this cause, giving a description of each

-

.--.-

'

.'.. .-. .

exhibit, it's custodian, and a summary of the exllibit's relevance to the case
ANSWER:

Defendant and Plaintiff each have boxes of materials of commui~ica~ions

between the parties from throughout these transactions, and Defendant objects to the provision
again and again and again of copying. We will provide a list of these exhibits in compliance with
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the scheduling order herein, no later than November 31d, 2008, or the final discovery cut off on
December 12, 2008; otherwise, the Defendant objects that this request is unduly burdensome and
harrowing, and done for the purpose of annoyance, einbal~assment,oppressive, undue burdens
and expenses, typical of the manner the Plaintiff's attorney is already handling this case, and
upon which this party intcnds to file for a protective order.
INTERROGATORY NO. 4: Describe each and every documeilt or other writing in your
possession. including any written notes, memoranda or written statements of any kind, whether in
your possession or your attorney's, which in any way pertain to the facts and circumstances at
issue in this particular action.
ANSWER:

This Interrogatory is objected to on the same basis as the previous one as

cumulative, unduly burdensome, annoying, uilduly burde~lsomeand expensive; the parties need
to have a discovery conference in this matter.
JNTERROGATORY NO. 5: Have you consulted with any expert witnesses concerning
the events referred to in this litigation?
ANSWER:

Not at the present time, the Defendant has until November 3'", 2008, to

provide an expert witness, and that person will most likely be a handwriting expert.
INTERROGATORY NO. G: If your answer to the preceding Interrogatory is in the
affim~ative,please state:
a.
The identity of each person whom you expect to call as an expert witness;
The subject matter in which the expert will testify;
b.
The opinions to which the expert will testify,
c.
d.-A-suminaly-of thegrounds fo~-each-opinionthat-the expert will--give;and;-----p-e.
The identity of each person whom yo (sic.) have col~sultedwith as an expert, but
till (sic.) not call as a witness;

ANSWER:
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See Defendant's answer to Plaintiffs Interrogatory No. 5, supra.

-

INTERROGATORY NO. 7: Please give a detailed explanation for reporting the titles to
the vehicles, titles attached hereto as Exhibits A through G, as lost and/or stolen By "detailed
explanation" we seek the dates, time-lines, reasoning, thoughts and feelings of Defendants at the
time of filing the report.

ANSWER:

Defendant had hcard that they had sold sollle of the equipment, in breach

of the agreement, and acted merely to protect his rights under the contract. The plaintiff has a11
the other information in his possession and control, anti the Defendant's explanation in the letter
to them of [date currently unknown, but the Plaintiff inay recall when he received this letter]
attached hereto as Defend*.Ekhibit

I ; the rest of the Plaintiffs responses will coine in a

supplement, and is objected to as unduly burdensome, and will seek a protective order under
Rule 26 ( c ) in this regard; the Defendant is coinpletely dismayed why the Plaintiff is unable to
abide by this court's scheduling ordel; and will seek sanctions accordingly.
INTERROGATORY NO. 8: Please give a detailed explanation for not requesting
additional funds from Plaintiffs from hlay 2004 to January 2005, By "detailed explanation" we
seek the dates, time-lines, reasoning, thoughts and feelings of Defendants at the time of filing the
report.

ANSWER:

The Defendant reserves the right to respond to this Intenogalory on or

before November 3rd,as set forth in the scheduling order, and will seek a protective order and
sanctions against the Plaintiffs untimely Notice of Adnlissions Deemed admitted.
INTERROGATORY NO. 9: Please give a detailed explanation for not requesting
-------..

-

_________._____________________

___I_L--.----.-.---.

-----

additional funds from Plairltiffs from January 2005 to March 2005. By "detailed explanation" we
seek the dates, time-lines, reasoning, thoughts and feelings of Defenda~ltsat the time of filing the
report.

ANSWER:
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See the Defendant's responses to Intel-rogatoiy No. 8, supra.

--.-

INTERROGATORY NO. 10:

Please give a detailed explanation for not requesting

additional funds from Plaintiffs from March 2005 to May 2005. By "detailed explanation" we
seek the dates, time-lines, reasoning, thoughts and feelings of Defendants at the time of filing the
report.
ANSWER:

See the Defendant's respoilses to Interrogatory No. 8, supra.

INTERROGATORY NO. 11: Please give a detailed explanation for not requesting
additional funds from Plaintiffs froin May 2005 to December 2005. By "detailed explanation"
we seek the dates, time-lines, reasoning, thoughts and feelings of Defendants at the time of filing
the report.
ANSWER: See the Defendant's responses to Interrogatory No. 8, supra.
INTERROGATORY NO. 12:

Please give a detailed list of all lawsuits or legal

proceedings iilvolving the Defendants, from 1990 until present, including civil or criminal
proceedings and their outcomes
ANSWER:

See the Defendant's responses to Interrogatory No. 8, supra.

INTERROGATORY NO. 13:Please give a detailed list of all payments received by
Plaintiffs, from signing the original agreement through present. Please include all charges and
interest assessed in this list.
ANSWER:

The Defendant has provided this in a letter, in the possession and control

of the Plaintiff, and objects as in No. 8, supra.
_

INTERROGATORY NO. 14:

Please state, to the best ofyour lcnowledge the

amount agreed due in the "modified" agreement.
ANSWER:
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There was no modified agreement.

-----

JNTERROGATORY NO. 15: With respect to all affirmative defenses, which you have
alleged or intend to allege in response to Plaintiffs complaint, please describe with particularity
all facts, reasons, grounds, and describe with particularity all documents, upon which you base
your allegation or affim~ativedefense.
ANSWER:

See the Defendant's Motion for Summary Judgment, in the possessioil and

control of the Plaintiff and a matter of record herein.
ANSWERS TO REQUESTS FOR ADMISSIONS

REQUEST FOR ADMISSIONS # 1: Please admit that in July of 2001, you entered into a
purchase agreement with Plaintiff.
RESPONSE: Admit.
REOUEST FOR ADMISSIONS # 2:

Please admit that in accordance with said

agreement, you filed a financing statement.
RESPONSE: Admit.
REQUEST FOR ADMISSIONS # 3:

Please admit that you held title to

several vel~iclesas security in the agreement.
RESPONSE: Admit.
REOUEST FOR ADMISSIONS # 4: Please admit that the tenns of the sale and
purchase agreement were negotiated by Don Cain, a business broker.
RESPONSE: Defendant admits Don Cain assisted in some details of the agreement, but
is without sufficient informatioil and belief to admit or deny his status as a business broker.
--...--

-----

REQUEST FOR ADMISSIONS # 5 :

---------

Please adinit that some of the equipmcnt

included in that purchase agreement did not meet the specific warranties given by Defendant.
RESPONSE: Deny.

REOUEST FOR ADMISSIONS # 6:

Please admit that the original purchase

agreement was renegotiated regarding the deficient warranties.

RESPONSE: Denied.
REOUEST FOR ADMISSIONS # 7:

Please admit that this renegotiation was

facilitated by Don Cain, the same busincss broker.

RESPONSE: Denied.
REOUEST FOR ADMISSIONS # 8;

Please admit that for the new terms of the

renegotiated purchase agreement coilcerning the condition of the equipment, Defendant agreed to
a new purchase price of $130,000.

RESPONSE: Denied.
REOUEST FOR ADMISSIONS # 9:

Please admit that you aslced that the

renegotiated purchase price be paid on an acceleratcd schedule.

RESPONSE: Denied.
REOUEST FOR ADMISSIONS # 10:

Please admit that on May 24, 2004, you

released the liens on seven (7) motor vehicles and trailers, identified as attached as Exhibits A -

G.
RESPONSE: Yes, but just so they could get irlsurance on them.
REOUEST FOR ADMISSIONS # I 1 :

Please adinit that you reported the seven (7)

titles, attached as Exhibits A - G, "lost" .

RESPONSE: They were reported as lost because the Plaintiff had failed to retulll the

-

.--

_._________-___-.I-

--------

titles as agreed, and as provided under the agreement.

REQUEST FOR ADMISSIONS # 12:
issued.

RESPONSE: Admit.
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Please admit that you requested new titles be

REQUEST FOR ADMISSIONS # 13:

Please admit that these new titles still listed

you as lien holder.
RESPONSE: Admit.
Please admit that by listing titles as lost and

REOUEST FOR ADMISSIONS# 14:

rrquesting new titles, that Plaintiff would not be able to file his released titles on these vehicles.
RESPONSE: Deny.
Please admit that you reported the titles as

REQUEST FOR ADMISSIONS #15 :

lost and requested new titles to prevent Plaintiff from re-titling the vehicles.
RESPONSE: Deny.
Please admit that when Plaintiff contacted

REOUEST FOR ADMISSIONS #16:

you regarding the titling issues, you refused to release the liens and claimed an additional amount
due.
RESPONSE: Admit.
REQUEST FOR ADMISSIONS # 17:

Please adinit that this demand for additional

funds was more than one year after the June 2003, payment of $15,000 to you
RESPONSE: Deny.
REQUEST FOR ADMISSIONS # 18:

Please admit that this demand for additional

funds was more than two years after the June 2003, payment of $15,000 to you.
RESPONSE: Deny.
REQUEST FOR ADMISSIONS # 19:

Please admit that Plaintiff paid a $65,000

___.I____-----

-A_--

deposit in the purchase agreement.
RESPONSE: Deny.
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REOUEST FOR ADMISSIONS # 20:

Please admit that Plaintiff paid you $1,750

in June 2002.
RESPONSE: Admit.
REQUEST FOR ADMISSIONS # 2 1:

Please admit that Plaintiff paid you $1,750

in July 2002.
RESPONSE: Each of the parties have the payment schedules, and there is no issue what
is owed on the contract, and this admission is objected to as unduly burdensome, cumulative,
and will be the subject of Defendant's upcoming protective order.
REQUEST FOR ADMISSIONS # 22:

Please admit that Plaintiff wire transferred

$10,000 to you on 08119/02.
RESPONSE: Each of the parties have the payment schedules, and there is no issue what
is owed on the contract, and this admission is objected to as unduly burdensome, cumulative,
and will be the subject of Defendant's upcoining protective order.
REQUEST FOR ADMISSIONS # 23:

Please admit that Plaintiff paid you $1,750

in August 2002.
RESPONSE: See Defendant's responses to 21 and 22, supra.
REOUEST FOR ADMISSIONS # 24:

Please admit that Plaintiff wire transferred

$15,000 to you on 10/03/02.
RESPONSE: Each of the parties have the payment schedules, and there is no issue what

..-------

is owed on the contract, and this admission is objected to as unduly burdensome, cun~ulative,
------.---A
and will be the subject of Defendant's upcorning protective order.
REQUEST FOR ADMISSIONS # 25:

Please admit that Plaintiff paid you $10,000

in October 2002.
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RESPONSE: Each of the parties have the payment schedules, and there is no issue what
is owed o n the contract, and this admission is objected to as unduly burdensome, cumulative,
and will b e the subject of Defendant's upcoming protective order.
REQUEST FOR ADMISSIONS# 26:

Please admit that Plaintiff paid you $10,000

in Eecember 2002.
RESPONSE: Each of the parties have the payment schedules, and there is no issue what
is owed on the contract, and this adinission is objected to as unduly burdensome, cumulative,
and will be the subject of Defendant's upcoming protective order.
REQUEST FOR ADMISSIONS # 27:

Please admit that Plaintiff paid you $25,000

RESPONSE: Each of the parties have the payment schedules, and there is no issue what
is owed on the contract, and this admission is objected to as unduly burdensome, cumulative,
and will be the subject of Defendant's upcoming.protective order.
REQUEST FOR ADMISSIONS # 28:

Please admit that Plaintiff paid you $25,000

in January 2003.
RESPONSE: Each of the parties have the payment schedules, and there is no issue what
is owed on the contract, and this admission is objected to as unduly burdensome, cumulative,
and will be the subject of Defendant's upcoming protective order.
REQUEST FOR ADMISSIONS # 29:

Please admit that Plaintiff made three

sepal-ate payments in the amount of $10,000 to you in Febiuary 2003.
______I__.___.___-_--~------

RESPONSE: Each of the parties have the paynient schedules, and there is no issue what
is owed on the contract, and this admission is objected to as uilduly burdensome, cumulative,
and will be the subject of Defendant's upcoiniilg protective order.
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REOUEST FOR ADMISSIONS# 30:

Please adinit that Plaintiff paid you $5,000

on 04/ 1 1/03.
RESPONSE: Each of the parties have the payment schedules, and there is no issue what
is owed on the contract, and this admissioll is objected to as unduly burdensome, cumulative,
and wlill bc thc subject of Defeildant's upcoming protective order.
REOUEST FOR ADMISSIONS # 3 1:

Please admit that Plaintiff paid you $5,000

in May 2003.
RESPONSE: Each of the parties have the pay~lentschedules, and there is no issue what
is owed on the contract, and this admission is objected to as unduly burdensome, cumulative,
and will be the subject of Defendant's upcoming protective order.
REQUEST FOR ADMISSIONS # 32:

Please admit that on or about 0811 1/04, you

and/or National Shower Express, Inc., purchased a 1952 Chevy Pickup truck from Apple's
Mobile Catering LLC.
RESPONSE: Defendant just adinits National Showers bought the pickup for $300.00

REQUEST FOR ADMISSIONS #33:

Please adinit that the signature on the title

for the 1977 GMC truck, vehicle identification number TOC927V576785, attached hereto as
Exhibit "A", is your signature.
RESPONSE: Admit.
REOUEST FOR ADMISSTONS # 34:

Please adinit that the signature on the title

for the 1980 Ford Truck, vehicle identification number X98WVGD2835, attached hereto as
__-___
_______-_--.-.--------Exhibit "B", is your signature.
RESPONSE: Admit.
AFFIDAVIT
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REQUEST FOR ADMISSIONS # 35:

Please admit that the signature on the title

for the 1974 Tirnp Trailer vehicle identification nuinber 36073, attached hereto as Exhibit "C", is
your signature.
RESPONSE: Admit.
REQUEST FOR ADMISSIONS # 36:

Please admit that the signature on the title

for the 1983 Gruin 51h Wheel Trailer, vehicle identification nuinber 1 GXDBAF27DW0001 84
attached hereto as Exhibit "D", is your signature.
RESPONSE: Admit.
REQUEST FOR ADMISSIONS # 37:

Please admit that the signature on the title

for 1978 Timp Semi Trailer, vehicle identification number42807, attached hereto as Exhibit "E",
is your signature.
RESPONSE: Admit.
REOUEST FOR ADMISSIONS # 38:

Please admit that the signature on the title

for the 1954 Chevy truck, vehicle identification number I GBGP32M2E3328459, attached hereto
as Exhibit "F", is your signature.
RESPONSE: Admit.
REQUEST FOR ADMISSIONS 39:

Please admit that the signature on the title

for the 1977 Crui Truck, vehicle identification number MGODA7J008288, attached hereto as
Exhibit "G", is your signature
RESPONSE: Admit.
-REQUEST FOR ADMISSIONS # 40:

Please admit that you dated the titles on

05/24/2004, or 05/25/2004, in the block for signature releasing lien date.
RESPONSE: Deny.
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REOUEST FOR ADMISSIONS # 41:

Please admit that in May 2004, you intended

to release the liens on the equipment so noted in Exhibits A through G.
RESPONSE: Deny.
REOUEST FOR ADMISSIONS # 42:

Please admit that in May 2004, you released

the liens on the equipmelll so noted in Exhibits A through G.
RESPONSE: Deny.
INTERROGATORY NO. 1G:

If you have denied or intend to deny the truth of the

facts, matters or allegations contained herein, please state the following with respect to each such
Request for Admission of Fact or Genuineness of Documents (a separate response is requested
for each).
1.

Any and all facts, reasons, or grounds upon which you base your denial of the
s~lbstanceof said Request for ~ d m i s s i o nof Fact andlor Genuineness of
Doculnents

2,

Describe with particularity all documents of any nature whatsoever known to you
which you allege support your denial of said Request for Admission or proves or
tends to prove that the facts, matters, or allegatioils stated therein are not true.

3.

For any denial or non-answer based upon lack of knowledge, state the full extent
of your efforts to inquire conceri~ingthe subject Inafter of the request, including
listing all documents and materials reviewed

Defendant has until November 3rd,2008, to comply, and will supplement
ANSWER:
at the Coul-t Ordered time.

RESPONSES TO REOllESTS FOR PRODUCTION OF DOCUMENTS

-- -

REOUEST FOR PRODUCTION # 1:
Please provide a copy of all written or
-----.-------------------------recorded statelnenls lalteil from any witnesses, parties, or individuals having ltnowledge that
_Il-LII-----L-

pertain to the matters alleged in this suit.
RESPONSE: Defendant has until November 3", 2008, to comply, and will supplemeilt
at the Court Ordered time.
AFFIDAVIT

Please provide a copy of all photographs and

REOUEST FOR PRODUCTION # 2:

videotapes taken in this case that in any way pertain to the matters alleged in this suit.
RESPONSE: Defei~danthas until November 3"', 2008, to comply, and will supplement
at the Court Ordered time.
Please produce each and every document,

PSOUEST FOR PRODUCTION # 3:

exhibit or item of tangible evidence mentioned in your answers or used to answer the
Interrogatories and/or Admissions submitted by Plaintiff.
RESPONSE: Defendant has until November 3"', 2008, to comply, and will supplemeilt
at the Court Ordered time.
REQUEST FOR PRODUCTION # 3: (sic,) Pleasc produce each and every document,
photograph, exhibit or item of tangible evidence that you may use at haring or trail in this matter.
RESPONSE: Defendant has until November 3'" 2008, to comply, and will suppleinent
at the Court Ordered time.
DATED this

AFFIDAVIT

2 ?day of September, 2008.
-,

-.

-
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VERIFICATION

1

STATE OF IDAHO

: SS.

County of Bannock

)

1, THOMAS O'DELL, being first duly sworn upon oath deposes and says:

That he is the Defendant in the above-entitled action; that he has read the above and
foregoing ANSWERS TO PLAINTIFF'S FIRST SET OF INTERROGATORIES, REQUESTS

FOR PRODUCTION OF DOCUMENTS AND REQUESTS FOR ADMISSIONS, knows the
contents thereof and that the same are true to the best of his knowledge.

SUBSCRIBED AND SWORN TO before me this

&Aday of September, 2008.

&idkg at: %&D
My cornmissioil expires:

AFFIDAVIT

-

154

-

y

11 Lao
Q

1\

June 10,2003

Mr. Thomas O'Dell
Arco, ID

Dear Tom:
Please find enclosed a copy of my final payment check #469 for $15,000 for all
equipment contained within Apple's Mobile Catering.

I would ask you to please release the remaining liens on all trucks, trailers
and equipment that you still hold. Thanks very much.
.4t this time

P o Go%

431

- K E T C H ~ ~iP, 8554e
- 206-720-404~

208/72&-8728

-
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JUSTIN B. OLESON
BLASER, SORENSEN & OLESON, chartered
Attorneys at Law
285 N.W. Main
P.O. Box 1047
Blackfoot. Idaho 8322 1
(208) 785-4700
Fax No. 785-7080
ISB #6412

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
APPLE'S MOBILE CATERING, LLC, an
Idaho Limited Liability Company,

1
1
) Case No. CV-07-18 1

Plaintiff,
vs
THOMAS O'DELL and SHEILA O'DELL,
husband and wife,
Defendants.

1
PLAINTIFF'S MEMORANDUM IN
SUPPORT OF ITS I.R.C.P. 37
MOTIONS REGARDING
DEFENDANT'S FAILURE TO
PROPERLY RESPOND TO REQUESTS
FOR DISCOVERY

)
)
)
)
)
)
)
)

Oral Argument Requested

INTRODUCTION
Plaintiff has moved the court pursuant to I.R.C.P. 37(d) for sanctions set forth in
paragraphs (A), (B), and (C) of subdivision (b)(2) of I.R.C.P. 37.' In the alternative, Plaintiff

I

Those paragraphs are as follows:
"(A) An order that the matters regarding which the order was made
or any other designated facts shall be taken to be established for the
purposes of the action in accordance with the claim of the party obtaining
the order;"

"(B) An order refusing to allow the disobedient party to support or
oppose designated claims or defenses, or prohibiting the disobedient
party from introducing designated matters in evidence;"

-
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requests, pursuant to I.R.C.P. 37(a)(2), that an order be entered directing Defendant to fully
respond to Plaintiffs discovery within five (5) days of the hearing on its motions. In addition
Plaintiff asks this court to award Plaintiff its attorney fees incurred in bring this motion.
ARGUMENT
Plaintiffs Requests for Production
On February 19,2008, Plaintiff properly served Defendant with a request for
production of documents. See Affidavit of Justin B. Oleson and Plaintiffs notice regarding
Request for Admissions Deemed Admitted. On September 24,2008, counsel for Plaintiff
received a "response" to Plaintiffs request for the production of documents. See Affidavit of
Justin B. Oleson filed with this motion, Exhibit 1. The response served by Defendant contains a
general objection at pages 1 and 2, and then, as to each request for production, he states:
"Defendant has until November 3Td,2008, to comply, and will supplement at the Court Ordered
time." See Exhibit 1, pages 14 - 15. Moreover, to date, Defendant has not produced any of the
documents requested by Plaintiff except a single letter (still to be provided by Defendant)
attached to the response to one of the interrogatories served upon Defendant. See Exhibit 1.
All of Defendant's objections have been waived because Defendant did not timely
respond to the requests for production. Moreover, he also did not timely seek a protective order.
Accordingly, pursuant to I.R.C.P. 37(d), Defendant can not complain about the substance of
Plaintiffs requests. See I.R.C.P. 37(d) (at the end of the section: "The failure to act described in
this subdivision may not be excused on the ground that the discovery sought is objectionable

"(C)An order striking out pleadings or parts thereof, or staying
further proceedings until the order is obeyed, or dismissing the action or
any part thereof, or rendering a judgment by default against the
disobedient party[.]"

-
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unless the party failing to act has applied for a protective order as provided by Rule 26(c).").
No order has been entered by this court allowing Defendant until November 3rd,
2008, to either respond to Plaintiffs request for production or to actually produce documents.
Thus, Defendant's "response" to the four requests for production is not a response. See e.g.,
I.R.C.P. 37 (d)(3) ("Evasive or incomolete answer. For purposes of this subdivision an evasive or
incomplete answer is to be treated as a failure to answer."). Defendant's response is in essence, a
refusal to produce any documents, especially documents that may be relevant to Plaintiffs
pending motion for summaryjudgment. The scheduling order entered by this court is limited to
setting dates for the pretrial exchange of information. That order has nothing to do with
Plaintiffs discovery requests that were served last February. Defendant may not unilaterally
determine when he is may respond to Plaintiffs discovery, or to actually produce documents,
especially when Plaintiffs motion for summary judgment is pending. By delaying his initial
response until just weeks before discovery is cut off and fact witnesses must be identified, and
after Plaintiff has filed its motion for summary judgment, Defendant has and will prejudice
Plaintiffs ability to prosecute its claims. Defendant should not be allowed to avoid responding
to Plaintiffs discovery so that Plaintiff does not have documents or information that might help
it prevail on its motion for summaryjudgment.
Plaintiffs Interrogatories

On February 19,2008, Plaintiff also properly served Defendant with a set of
interrogatories. See Affidavit of Justin B. Oleson and Plaintiff's notice regarding Request for
Admissions Deemed Admitted. On September 24,2008, Plaintiff's counsel received
Defendant's "answers" to the interrogatories. See Affidavit of Justin B. Oleson. Defendant has
refused to respond to interrogatories 3,4, 8 - 13, and 16. Also, his answer to interrogatory 7 is

-
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incomplete or inadequate. He has raised several objections to some of these interrogatories, but
all of them are without any merit.
All of Defendant's objections have been waived because Defendant did not timely
respond to the interrogatories. Moreover, he also did not timely seek a protective order.
Accordingly, pursuant to I.R.C.P. 37(d), Defendant can not complain about Plaintiffs
interrogatories. See I.R.C.P. 37(d) (at the end of the section: "The failure to act described in this
subdivision may not be excused on the ground that the discovery sought is objectionable unless
the party failing to act has applied for a protective order as provided by Rule 26(c)."j.
Even if not waived, Defendant's objections are without merit. In response to
Interrogatories 3 and 4, he contends that he does not need to respond to these interrogatories until
either November 3,2008, or as late as December 12,2008, which is the discovery cut off date.
There is no merit to this response. No order allows Defendant until either of those dates to
respond to the discovery requests.

In addition, Defendant claims there are boxes of documents, but he has not
identified a single document in response to these requests, even though he has had since February
to prepare a response. He also objects to producing these documents because it would be unduly
burdensome and "harrowing." These requests ask Defendant to identify the documents he intends
to rely upon to make his case or that might otherwise have some connection to this case. He has
not attempted to make any documents available, much less provide a list of documents as
requested by Plaintiff.
With respect to interrogatory 7, Defendant offers just one sentence as a
substantive response and then says he will supplement his answer later. He may not do that. He
was obligated to give his answers last March and did not. He has not asked this court for more
MEMO - COMPEL
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time to respond. He may not wait until discovery is over to respond, because to do so would
prejudice Plaintiffs ability to pursue additional discovery, including depositions. His response
that Plaintiff has "other information" is not helpful, nor is his comment that he might supplement
his answer to Plaintiffs interrogatory.
With respect to interrogatories 8 - 13 and 16, Defendant's response is that he may
supplement his "response" on or before November 3. He offers nothing more. His responses are
utterly inadequate and should be deemed a non-response to those eight (8) interrogatories. No
order has been entered extending Defendant's time to respond to Plaintiffs discovery requests.
Defendant has not asked for more time and none has been given. Accordingly, Defendant should
be held to have failed to respond to interrogatories 8 - 13 and 16.
Relief requested pursuant to I.R.C.P. 37(d)
Sanctions should be imposed

Because Defendant failed to timely respond to Plaintiffs discovery requests, this
court may impose sanctions. I.R.C.P. 37(d). Moreover, the "responses" Defendant has now
served are, for the most part, non-responsive responses. He simply refuses to respond to the
requests for production or provide answers to 10 of the interrogatories, and justifies this failure to
respond by stating that he has until either November 3 or December 12 to do so, and does not
even offer a date when he might produce any documents. I.R.C.P. 37(d) provides, in part:
"If a party * * * fails * * * (2) to serve answers or
objections to interrogatories submitted under Rule 33, after proper
service of the interrogatories, or (3) to serve a written response to a
request for inspection submitted under Rule 34, after proper service
of the request, the court in which the action is pending on motion
may make such orders in regard to the failure as are just, and
among others it may take any action authorized under paragraphs
(A), (B), and (C) of subdivision (b) (2) of this rule. In lieu of any
order or in addition thereto, the court shall require the party failing
MEMO - COMPEL
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to act or the attorney advising that party or both to pay the
reasonable expenses, including attorney's fees, caused by the
failure, unless the court finds that the failure was substantially
justified or that other circumstances make an award of expenses
unjust."
Accordingly, in line with I.R.C.P. 37 (b)(2) (A), (B), and (C), Plaintiff because of
Defendant's failure to answer at least 10 interrogatories and/or because he has failed to respond
or produce documents in connection with Plaintiffs requests for production, Plaintiff asks this
court for an order granting all or some of the following relief::
1.

Pursuant to subpart (A), an order that the facts presented by Plaintiff in

support of its motion for summary judgment shall be taken to be established for the purposes of
the motion and also the action in accordance with Plaintiffs claim for declaratory judgment; or
2.

Pursuant to subpart (B), an order refbsing to allow Defendant to oppose

Plaintiffs claims or support any affirmative defenses to those claim, or prohibiting Defendant
from introducing or offering any documents in opposition to Plaintifl's motion for summary
judgment or offering any documents in evidence at trial; or
3.

Pursuant to subpart (C), an order striking out Defendant's answer (or parts

of it), or rendering a judgment by default against Defendant.*
This court has authority to exercise its discretion to impose the sanctions
requested by Plaintiff, or some other sanctions that this court concludes are fair and just.
Sanctions should be imposed here, however. Defendant should not be allowed to hold back
responding to discovery for about seven (7) months and then respond formally by claiming he
does not have to respond to any discovery until have the opposing party's motion for summary
'Plaintiff acknowledges that imposing sanctions under this subpart is the last
resort with respect to sanctions and should not be imposed at this time unless the court
concludes that no other sanction will be adequate under the circumstances.
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judgment is heard and at the end of time available for discovery. Defendant should not be
allowed to hide evidence, but that is what he is what he has done and that is what he continues to
want to do.
Plaintiff asks that the sanctions provided in I.R.C.P. 37 (b)(2)(B) or (C) be
imposed. If the court is not inclined to grant that relief, then Plaintiff asks that the court next
consider granting the sanctions in I.R.C.P. 37 (b)(2)(A).
Plaintiffs request for attorney fees

Plaintiff also respectfully requests that in addition to that relief, that this court
award Plaintiff his attorney fees and costs incurred in preparing and arguing this motion.
I.R.C.P. 37(d).
Alternative Relief under I.R.C.P. 37(a)(2)

If sanctions are not imposed, Defendant should be ordered to
immediately answer and to respond and produce.

In the alternative to sanctions under I.R.C.P. 37(d), Plaintiff requests that this
court enter an order compelling Defendant to immediately:

(a) Respond to Plaintiffs First, Second, Third and Fourth requests for production
of documents;
(b) Produce the requested documents immediately; and

(c) Answer in detail Plaintiffs interrogatories 3 - 4 and 7 - 13, and Interrogatory
16. I.R.C.P. 37(a)(2).

If this court does not impose the sanctions requested by Plaintiff pursuant to
I.R.C.P. 37(d), and if this court does not grant Plaintiffs motion for summaryjudgment, then, in
light of the scheduling order this court recently entered, it is critical that it order Defendant to

-
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immediately and fully respond to Plaintiffs discovery requests and produce documents. Plaintiff
asks that Defendant be ordered to respond to the requests (including actually producing
documents) within 5 days of the hearing on its motion. That is not an unreasonable time frame.
The requests for discovery were mailed last February, and Defendant will have had this motion
well before this court orders the relief requested by Plaintiff.
Plaintiffs request for attorney fees to bring this motion

I.R.C.P. 37(a)(2) also allows this court to award attorney fees and costs incurred
in secure a motion to compel. Plaintiff should be awarded its expenses, including fees, incurred
in obtaining the court's order.
CONCLUSION

Plaintiffs motion pursuant to I.R.C.P. 37(d) for sanctions available under I.R.C.P.
37(b)(2) should be granted and fees and costs awarded. In the alternative, Plaintiffs motion
pursuant to I.R.C.P. 37(b)(2) should be granted and fees and costs awarded.
DATED AND SIGNED this

1
day of October, 2008.
BLASER, SORENgN & OLESON, Chrt.
By:

c
P
J STIN B. OLESON
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

I

I HEREBY CERTIFY that on this
day of October, 2008, a true and correct
copy of the foregoing PLAINTIFF'S MEMORANDUM IN SUPPORT OF ITS I.R.C.P. 37
MOTIONS REGARDING DEFENDANT'S FAILURE TO PROPERLY RESPOND TO
REQUESTS FOR DISCOVERY was served by the method indicated below and addressed to
each of the following:

[4U.S. Mail
[4Fax
&?32-@@/
Courthouse Box

David E. Gabert
Attorney at Law
845 West Center, Ste C-11
Pocatello, ID 83204

['J
['J

Judge Moss
In Chambers
P.O. Box 389
Rexburg, ID 83440-0389

Hand-Delivery
Mail

/US.

[J

Fax

JUSTIN B. OLESON

-
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David E. Gabert ISB #3582
Attorney at law
845 West Center, Suite C
Pocatello, Idaho 83204
Telephone: (208) 233-9560
Fax: (208) 232-8001
decabert2002(dvahoo.~on1
Attorney for Defendant

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

APPLE'S MOBILE CATERING, LLC, an )
Idaho Limited Liability Company,

Case No. CV-07-181

)

Plaintiff,
)

1
1

VS.

)

OBJECTION TO
NOTICE OF ADMISSIONS
DEEMED ADMITTED

THOMAS O'DELL and SHEILA O'DELL )
husband and wife,

1
Defendant.

1

On September 12, 2008, Plaintiff Apple's Mobile Catering, LLC, filed in this Court a
Notice of Admissions deemed admitted on Plaintiffs First set of Tnterrogatcvies, recyestc for
production of documents and requests for admissions to defendants. First, Defendant has filed
responses and objections to requests for admissions on September ~ 3 ' 2008,
~'
and would like the
plaintiff to accept them as timely filed, which has been refused. Second, the Plaintiff has filed

OBJECTION TO NOTICE OF ADMISSIONS
DEEMED ADMITTED - 165 -

no motion to compel discovery as required under Civil Rule 37 (a), so his request for admissions
must be denied on these grounds too.

1

Finally, as the Plaintiff herein knows, the defendant filed a Bankruptcy in an effort to save
his home on January 30Ih,2008, and the February filing of Plaintiffs Interrogatories is therefore
void ab initio in contravention of the Automatic Stay in that case, as a matter of law, and as even
the Plaintiff has previously argued in this case. That is, when a second pro se bankruptcy was

~ Juiy
also filed on June 23rd,20138, the Plaintiffh~reicuses a sini!ar argument on tlie ~ecordi r his
15'h, 2008 Initial Response in Opposition to Defendant's Motion for Summary Judgment, citing
the Automatic Stay imposed by Section 362 of the Bankruptcy Code at 11 U.S.C. 362 as
precluding any court action. This is also the law of this Case. Since he has made no subsequent
attempt to file these, this Court should deem his requests not legally or factually filed and Void

ab initio, and on this basis also not find his requests for admissions deemed admitted. And most
importantly, this court has a discovery deadline in this case listed in it's pretrial Order of
September 8,2008 of November 13,2008 for the Plaintiff, and of December 2, 2008 for the
Defendant. On this basis, and the above cited, the Defendant requests a Protective Order be
issued against the Plaintiffs annoying, embarrassing, oppressing, unduly burdensome and unduly
expensive discovery methods herein, and as provided in Civil Rule 26 (c). The Defendant
requests costs and attorney's fees to this issue, especially as the Plaintiff Attorney's conduct in
filing this notice should be deemed Frivolous Conduct under Idaho Code 12-123, and this Court
then has plenary discretion in awarding related costs and fees on this issue.

'

Defendant would entertain a compromise and deem the Requests legally filed, if the
Plaintiff agrees to accept Defendant's September 231d,2008 date of filing in exchange.
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DATED this

of September, 2008.

David E. Gabert, Esq.
Attorney for Defendant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

/

day of October, 2008, I served a true and correct

copy of the foregoing OBJECTION TO NOTICE OF ADMISSIONS DEEMED

ADMITTED, by United States Mail, postage pre-paid, by facsimile, or by hand delivery to the
following interested parties:
Justin B. Oleson
Blaser, Soerensen & Oleson, Chartred
295 N.W. Main
PO Box 1047
Blackfoot, Idaho 83221
David E. Gabert, Esq.
Attorney for Defendant
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JUSTIN B. OLESON

BLASER, SORENSEN & OLESON, Chartered
Attornevs at Law
285 N.W.Main

P.O. Box 1047
Blackfoot, ldaho 83221
(208) 785-4700

Fax No. 785-7080
ISB #6412

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

1
1

APPLE'S MOBILE CATERING, LLC, an
Idaho Limited Liability Company,

)
)
)
)
)
)

Plaintiff,
vs
THOMAS O'DELL and SHEILA O'DELL,
husband and wife,

-

-

-

PLAINTIFF'S REPLY MEMORANDUM
IN SUPPORT OF ITS MOTIONS FOR
SUMMARY JUDGMENT

1
)

Defendants.
-

Case No. CV-07-000018 1

-

--

COMES NOW, Plaintiff, Apple's Mobile Catering, LLC ("Apple's"), by and
through its attorney of record, Justin B. Oleson, and offers this reply memorandum in
support of its motions for summary judgment.
Defendant O'Dell has failed to timely respond to Apple's motions.

Rule 56(c) requires that, after a motion for summary judgment is filed, the
adverse party, if it chooses, may serve and file an opposing brief and affidavits no less
than fourteen days prior to the hearing. I.R.C.P. 56(c).' The purpose of this Rule is to

If service of the responsive papers is attempted by mail, to be served timely the

I

opposing papers should have been mailed 17 days before October 15, 2008, the date
of the hearing. I.R.C.P. 56(c) and 6(e)(l); Cf. Ponderosa Paint Mfg., Inc. v. Yack, 125
ldaho 310, 317, 870 P.2d 663, 670 (Ct.App.l994)(held that the three day mailing rule in
I.R.C.P. 6(e)(l) means that a motion for summary judgment served by mail must be
PLAINTIFF'S REPLY MEMO
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"give the moving party an adequate opportunity to respond" to the opposing brief and
affidavit. Sun Valley Potatoes v. Rosholt, 133 ldaho 1, 5 (Idaho 1999). The moving party
does not have much time to reply. The moving party must serve a reply brief and file any
supplemental affidavits or other supporting documents no fewer than seven days before
the hearing. Id., and I.R.C.P. 56(c). "While the * * * language [of I.R.C.P. 56(c)] is
mandatory, the trial court may shorten the time periods for good cause shown. Sun Valley
Potatoes v. Rosholt, 133 ldaho at 5.
Defendant O'Dell has not timely filed or served a brief or opposing affidavits
in response to Apple's motions for summary judgment. If Defendant does attempt to file
a response, Defendant's failure to timely respond to the motion will affect Apple's
substantial rights under I.R.C.P. 56(c), as recognized in Sun Valley Potatoes v. Rosholt,
133 ldaho at 5, to have adequate time to prepare a reply. Accordingly, Apple's asks this

court to disregard any opposing affidavits or a brief that O'Dell may attempt to file before
or at the time of the hearing on Apple's motion for summary judgment.
This failure to timely serve a response is an additional reason that this court
should decline to consider as part of the record for Apple's motions for summary judgment
anything that Defendant O'Dell might now file and serve. As set forth in Apple's motion
regarding Defendant O'Dell's failure to respond or produce documents and to answer a
number of interrogatories, this court has discretion to refuse to consider as part of the
summary judgment record any affidavit or documents offered by Defendant O'Dell in
~
incorporates in this Reply
opposition to Apple's motion for summary j ~ d g m e n t .Apple's

I

!

mailed to the opposing party at least thirty-one days in advance of the hearing).
2Thisdiscovery motion was faxed to counsel for Defendant O'Dell last
Wednesday and O'Dell still has not either served a response to the motion for summary
judgment, nor produced documents, nor amended his answers to the interrogatories.
PLAINTIFF'S REPLY MEMO
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its discovery motion filed October 1 and all supporting documents.

Apple's is entitled to summary judgment because Defendant has failed
to show any material facts are in dispute.
Based upon just the affidavits of David Orr and Don Cain, as set forth in
Apple's memorandum of law, Apple's has established that it is entitled to judgment as a
matter of law. This court need not rely upon or even consider any other evidence to find
that Apple's has more than satisfied its initial burden of proving the absence of material
facts. Petricevich v. Salmon River Canal Co., 92 ldaho 865, 868, 452 P2d 362, 365
(1969).
In addition, however, Defendant O'Dell is deemed to have admitted the facts
set forth in Apple's requests for admission. Thus, in addition to the affidavits of Orr and
Cain, the admissions by O'Dell conclusively establish that the facts set forth in the requests
served upon Defendant O'Dell are undisputed.
As this court is certainly aware, when a motion for summary judgment is filed,
the "nonmoving party 'may not rest upon the mere allegations or denials of that party's
pleadings, but the party's response, by affidavits or as otherwise provided in this rule, must
set forth specific facts showing that there is a genuine issue for trial." I.R.C.P. 56(e)."'
Northwest Bec-Corp v. Home Living Sen/., 136 ldaho 835, 838 (Idaho 2002).
In order to create a genuine issue of material fact, the party
opposing the motion must present more than a conclusory assertion that an
issue of fact exists. See Van Elson Corp. v. Westwood Mall Assoc., 126
ldaho 401, 406, 884 P.2d 414, 419 (1994). "Rather, the plaintiff must
respond to the summary judgment motion with specific facts showing there
is a genuine issue for trial." Tuttle v. Sudenga Indus., Inc., 125 ldaho 145,
150, 868 P.2d 473, 478 (1994)."
Coghlan v. Beta Theta Pi Fraternity, 133 ldaho 388, 401 (Idaho 1999)
11

Defendant O'Dell has not presented any facts, much less some conclusory
assertions, in an effort to show that an issue of fact exits.
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Accordingly, Apples is entitled to summary judgment and entry of a final
judgment as set forth in its complaint. Apple's is entitled to a judgment declaring its rights
as set forth in the complaint and to specific performance by Defendant O'Dell of those
things set forth in Apple's complaint. Apple's is also entitled to recover its attorney fees
and costs incurred in this action as set forth in its complaint.
DATED AND SIGNED this

day of October, 2008.
BLASER, SORENSEN &-OLESON, Chrt.

JUS
LESON
A rneys for Plaintiff

7
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I HEREBY CERTIFY that on this
day of October, 2008, a true and
correct copy of the foregoing PLAINTIFF'S REPLY MEMORANDUM IN SUPPORT OF
ITS MOTIONS FOR SUMMARY JUDGMENT was served by the method indicated below
and addressed to each of the following:

/

U.S. Mail
Fax
Courthouse Box
Hand-Delivery

David E. Gabert
Attorney at Law
845 West Center, Suite C
Pocatello, ID 83204

Judge Moss
In Chambers
P.O. Box 389
Rexburg, ID 83440-0389
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Mail
Fax
Courthouse Box

JUSTIN B. OLESON
BLASER, SORENSEN & OLESON, Chartered
Attorneys at Law
285
-. N.W. Main
P.O. Box 1047
Blackfoot, Idaho 83221
-

(208) 785-4700
Fax No. 785-7080
ISB #6412

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
APPLE'S MOBILE CATERING, LLC, an
Idaho Limited Liability Company,

)
)
)
)
)
)
)
)

Plaintiff,
vs
THOMAS O'DELL and SHEILA O'DELL,
husband and wife,

Case No. CV-07-000018 1
PLAINTIFF'S RESPONSE TO
DEFENDANT O'DELL'S
"OBJECTION" TO NOTICE OF
ADMISSIONS DEEMED ADMITTED

Defendants.
COMES NOW, Plaintiff, Apple's Mobile Catering,

LLC ("Apple's"), by and

through its attorney of record, Justin B. Oleson, and offers this memorandum in opposition
to Defendant OIDell's "Objection to Notice of Admissions Deemed Admitted."
Defendant O'Dell's objection should not be considered by this court.
Defendant O'Dell's objection should be disregarded by this court. First, it is
not a motion. There is a request for a protective order buried in the second page of his
objection. But it is not clear if he intends that request to be a motion. He has not noted the
motion for a hearing and, as the afternoon of October 8,2008, the court's docket does not
indicate the "objection" has even been filed.
All of his objections are without merit. First, contrary to Defendant O'Dellls
argument, a motion to compel answers to requests for admissions is not necessary to
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make a party's failure to respond to a request, an admission to a specific request.

Second, his argument about the effect of his bankruptcy filing is wrong, it is
simply argument, and it fails to recognize a number of important facts. For one thing, his
bankruptcy case was dismissed and did not continue. Thus, even if there was a stay of
some aspect of this case, that stay ceased and the requests for admissions did not have
to be re-served. The "stay" is just that, and once it goes away, those things that happened
are unstayed. Defendant O'Dell didn't respond to the requests for admissions within 30
days of the end of his bankruptcy case and didn't respond for months later. He then
responded without Apple's filing a "new" set of requests. If the requests were void, then
he did not have to respond at all, but he did.
For another thing, Defendant O'Dell did nothing in this case or his bankruptcy
case to have the requests be held to be a violation of the stay. For example, he did not go
to the bankruptcy court to get an order declaring the stay in effect and that the requests did
not impose some obligation on him to respond. He did not even object to the requests on
that basis. His "objections" to the requests, such as they are, do not include any mention
of the bankruptcy case. Also, Defendant O'Dell did not give Apple's notice of the
bankruptcy case, and thus Apple's did not know about the case at the time the requests
were served.
Third, Defendant O'Dell's argument that he has until at least November 3,

2008, (he says November 13,2008, in his objection) to respond is without merit. The fact
that this court set a discovery cut off date does not mean that the parties may delay
responding to discovery until that date.

Fourth, Defendant O'Dell's request a protective order pursuant to I.R.C.P.
26(c) is without merit. Not only is such a request months late (the requests were served
in February and the bankruptcy was ordered closed in April and the order was entered in
June of this year), but he is making the request after he has attempted to "answer" the
PLAINTIFF ' S RESPONSE
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requests. What now is he to be protected against?
He also asks for attorney fees based upon that Rule and based upon Idaho
Code 12-123. For Defendant O'Dell and his counsel to contend that Apple's has
undertaken some frivolous conduct is utterly groundless. Moreover, O'Dell has not noticed
a hearing on this request for fees and has not explained how any action by Apple's is
frivolous. O'Dell is not entitled to recover any fees from Apple's.
Apple's should be awarded its attorney fees and costs.

Pursuant to I.R.C.P. 26(c), Apple's requests that this court award Apple's the
fees and costs it incurs in responding to Defendant O'Dell's "objection."
DATED AND SIGNED this

3day of October, 2008.
& OLESON, Chrt.

CERTIFICATE OF SERVICE
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day of October, 2008, a true and
I HEREBY CERTIFY that on this
correct copy of the foregoing PLAINTIFF'S RESPONSE TO DEFENDANT O'DELL'S
"0BJECTION"TO NOTICE OF ADMISSIONS DEEMED ADMITTED was served by the
method indicated below and addressed to each of the following:
David E. Gabert
Attorney at Law
845 West Center, Suite C
Pocatello, ID 83204
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Mail
Fax
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Hand-Delivery
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User: RUTH

Seventh Judicial District Court Custer County

Date: 1012112008
Time: 11:43 AM

Minutes Report
Case: CV-2007-0000181

Page 1 of 2

Apple's Mobile Catering, Llc vs. Thomas O'dell, etal.
Selected ltems
Hearing type:
Assigned judge:

Motion for Summary Judgment
Brent J. Moss

Minutes date:
Start time:

Court reporter:
Minutes clerk:

Dave Marlow
Ruth Brunker

End time:
02:30 PM
Audio tape number:

Parties:

Apple's Mobile
Thomas O'dell
The above entitled matter came on this 15th day of October, 2008, before The Honorable
Brent J. Moss, District Judge, at the Custer County Courthouse, Challis, Idaho, for the
scheduled Motion for Summary Judgment hearing. Counsel for the plaintiff, Justin
Oleson, Esq. appeared with the plaintiff, David Orr. David Gabert, Esq, attorney for the
defendnat appeared with his client, Thomas OIDell. Dave Marlow, Court Reporter and
Ruth Brunker, Deputy Clerk were present also.

1011512008
02:30 PM

The Court stated the hearing was a Motion for Summary Judgment by the Plaintiff. Mr.
Gabert corrected the Court and stated he had filed a Motion for Summary Judgment in
June, prior to the plaintiffs filing.
The Court asked of Mr. Gabert. Mr. Gabert felt the Motion should be granted due to
Accord and Satisfaction.
Mr. Oleson spoke. He agreed an agreement was entered. Don Cain was the broker and
middleman for Mr. O'Dell and Mr. Orr.
Mr. Oleson stated the Summary Judgment he had filed couid be a response to Mr. Gabert.
The Court ORDERED Mr. Gabert ten (10) days to supplement anything he wishes to give
to Mr. Oleson (by October 28, 2008). Mr. Oleson would then have ten (10) days after
receiving these to respond or object. Due to time, the court stated Mr. Oleson would have
fifteen (15) days to respond to Mr. Gabert.
Mr. Oleson entertained his Motion to Compel. Mr. Oleson stated Mr. Gabert felt he did not
have to respond until December 12, 2008. Mr. Oleson felt that the cutoff for all final
discovery was December 12,2008 and nothing can be filed after that time. The Court
agreed.
The Court confirmed the issue of Discovery and Fact and Expert Witnesses for the trial:
Discovery cutoff is December 12, 1008. Fact and Expert witness to be submitted by
November 3, 2008.

MINUTE ENTRY

Date: 10/21/2008

-

Seventh Judicial District Court Custer County

Time: 11:43 AM

User: RUTH

Minutes Report

Page 2 of 2

Case: CV-2007-0000181
Apple's Mobile Catering, Llc vs. Thomas O'dell, etal.
Selected Items
Mr. Oleson would like a response to his Ist, 2nd, 3rd and 4th reqeusts. Mr. Gabert stated
he would have all written information to Mr. Oleson by October 28, 2008.
Mr. Oleson referred to his Affidavit and requests answers to 3, 4, 7 and 8 thru 13 and 16.
The Court ORDERED Mr. Gabert to have his responses or his specifically outlined
objections to Mr. Oleson by October 28, 2008.
The Court Ordered Mr. Oleson to prepare the Order on the things he is requesting and
any material to be produced by October 28, 2008. Including the extra fifteen (15) days
given to Mr. Oleson to respond to Mr. Gabert's discovery.
Mr. Gabert stated Mediation is set which may help the case along.
Dated and done this 21st day of October, 2008.

ldd-6
ut Brunker

Deputy Clerk
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David E . G a b e r t I S B # 3 5 8 2
Attorney a t law
8 4 5 West C e n t e r ,
Suite C
P o c a t e l l o , Idaho 8 3 2 0 4

I'%

T e l e p h o n e : ( 2 0 8 ) 233-9560
Fax: ( 2 0 8 ) 232-8001

deaabert2002@vahoo.com
A t t o r n e y for Defendant

IN THE DISTRICT COURT OF TEE SEVENTH JUDICIAL DISTRICT OF TEE
STATE OF IDAHO, IN AND FOR TffE COUNTY OF CUSTER

APPLEf S MOBILE CATERING, LLC, a n
Idaho L i m i t e d L i a b i l i t y C o m p a n y ,

)
)

Case No. CV-07-181

1
P l a i n ti f f ,
VS

)

1

.

AFFIDAVIT OF THOMAS
0'DELL

THOMAS O'DELL and SHEILA O'DELL
husband and w i f e ,

1
1

Defendant,

STATE OF IDAHO

1

County of BANNOCK

1

):ss

COMES NOW YOUR AFFIANT, Thomas O'Dell, being duly sworn, deposes and states

as follows:
1,

That I am the Defendant in this matter, but that Plaintiffs assertion in section
seven (7) of the complaint is totally false and without merit, in that I never saw,
nor personally received check No. 469 from David W. On;listing a purported
"Final Payment" designation for that $15,000.00 check. See Exhibit A.
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2.

Only on or about June 21", 2006, through research with U.S. Bank, did I discover
that the last payment received, the $15,000.00 check No. 469, had "Final
Payment" written on the "Fory' line, bottom left, and that "For Deposit Only" was
written on it's back, not by me, but presumably by the maker of the check, David
On; under no circumstances had I ever seen this check nor written those words on
the back. See Exhibit A, check No. 469, purporting to be the final payment to me,
but which I never saw nor was ever aware of, until on or about sometime in 2006.

3.

That the Contract between the parties, on it's face, bars debtor, Apple's Mobile
Catering, at section P., and prohibits Debtor from making "or agreeing to make
any reduction in the original amount owing on a receivable, or to accept less than

the original amount in satisfaction of a receivable, except before default or
potential default, when Debtor may do so in the ordinary course of business and in
accordance with its present policies." See Defendant's Exhibit B, Orr Security
Agreement.
4.

That only with respect to a few items, to wit, 1. a Gruhman #1 tire replacement; 2.
the lights on the F250 Ford not working; 3. Grahman #1 Exhaust is broken, also,
lights do not work; 4. Ramp and tents to be delivered; and 5. Tracker [sicTractor] trailer fuel lines' [sic-tanks] to be bled. Rust is in the tanks and causing
engine to stop; and that 2 flat bed and refrig [sic] to be included + delivered. See
Exhibit C.
I

5.

That the Plaintiff, David Orr, Apples Mobile Catering, had prepared and executed
this wish or discrepency list, prior to receipt and signing of the contract, on
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711 1f2001, as the contract signing was on or about August 17,2001, and by so
doing he waived any further right to object to the condition or description of the
property, under the terms of the On Security Agreement, Exhibit B herein.

Gez
omas O'Dell

VERIFICATION

STATE OF IDAHO )
) ss.

County of Bannock

0 n this

)

19day o

f q d - .

,2008, before me, the undersigned, a notary public
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David E. G a b e r t ISB # 3 5 8 2
A t t o r n e y at law
845 West Center, Suite C
Pocatello, Idaho 83204
Teiephone: (208) 233-9563
Fax: (208) 232-8001
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A t t o r n e y f o r Defendanr
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
MAGISTWTE DIVISION
APPLE'S MOBILE CATERING, LLC, an
Idaho Limited L i a b i l i t y Company,

)
)

Case No. CV-07-181

1
Plaintiff,

vs .
TEDMAS 0'3ELL and SHEILA OIDELL
husband and wife,

)

RESPONSIVE

1
1
1
1
1

MEMORIWDVM SUPPORTING
MOT1ON FOR S-RY
Jt7DGMENT OPPOSINO

PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT

)

Defendant,
1

COMES

XOW Defendant Thomas OIDell, by and through h=s

attorney ~f record, David E. Gabert, and hereby respectfully
s u b r . i t s his Responsive Kernorandurn Supporting Motion for Summary

Judgment Opposing Plaintiff's Motion for Summary Judgment in the

above entitled xatter, and scheduled for filing on October 28,
2008.

RESPONSIVE MEMORANDUM SUPPORTING MOTION FOR SUMMARY
JUDGMENT OPPOSING PLAINTIFF'S MOTION FOR
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REVIEWED STATEMENT OF FACTS

Inthe Introduction to Plaictiff Apple's Mobile Cater-ng's
Memo in Support of Motion for Summary Judgment Plaintiff begins
by misstating the facts, alleging, inter alia, "Apples and

Defendant renegotiated the terms of the agreement they reached a
year earlier that involved Apple's purchasing some b u s i n e s s

equipment from Defendant. " The Plaintiff continues to cite a
"new agreement", but never is able to prodl~ceany writing or
signature of Cefendant Thomas OrDell. See Orr Security Agreement
in Plaintiff's original and later pleadings, Page 6 of 9,

stating, inter alia section "9.02 No Waiver.

No Waiver by

secured Party of any breach or default will be a waiver of any
breach or default occurring later. A waiver will be valid only if
i t is in writing and signed by Secured Party."

The Plaintiff's Complaint herein alleging Accord and
Satisfaction, therefore, has attempted to circumnavigate the
requirement in the law and under the Uniform Commercial Code's
Statu:e

of Frauds at 28-2-201, Idaho Code, and under this section

of the Security agreement. So, Plaintiff's entire case rests
upon his compliance with t h e contract and law's requirement of a

writing.

In addition, the Parole Evidence Rule generally

prohibizs t h e use of Extraneous Evidence, such as relied upon by

Plaintiff Apple's Mobile Catering in it's affidavit of Don Cain,
RESPONSIVE XEMORANDUM SUPPORTING MOTION FOR Y
S
JWDGMENT OPPQSING PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT - 185 -

to materia:ly

change, interpret, modify or alter a contract. See

Mckoon v . Hathaway, 2008 ID-40737.003, citing Kelly v . Hodges,ll9
Idaho 872, 874, 811 P.2d 48, 50, where the court states tke basic
rule, backing up the policy of t h e Statute of Frauds that "the

Parol Eviderce Rcle is a doctrine of contract law.
strict rules requiring a writing and

The three

forbidding the

consideration of extrinsic evidence to contradict the terms of a
writtec integrated contract that the parties intended to be a
final statement of their agreement has a clear

purpose to

prevent false or fraudulent contract claims by forbidding

.

disputed assertions of certain types of contracts without any
written memorandum of the agreement.
As

does the addition of section 9.02, the no waiver clause,

unless signed by the Secured Party, Defendant Thomas OfDell.
~ h u s ,there are three great and un-rebutted reasozs for this

court to generally reject the Plaintiff's policy arguments,
statement of facts and the asserted inclusion of the clearly
negotiated term requiring a writing by Defendant should seal this
argument from the consideration by Plaintiff.
Policy generally favors the Defecdant's position on this
mazter.

Any facts or assertions by the Plaintiff

notwithstanding, the law, including the Statute of Frauds and t h e

Parole Evidence Rule clearly back up the intenticns of the

RESPONSIVE MEMORANDUM SUPPORTING MOTION FOR SUMMARY
JUDGMENT OPPOSING PLAINTIFF'S MOTION FOR
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parties to have a document, signed by the Defendant Thomas
OIDell, to materially alter, change, or modify the original
agreement of the parties herein.
ACCORD AND SATISFACTION

These general rules are not contradicted by t h e rules of a n
Accord and Satisfaction, as they generally rely upon the endorsed

signature on the back of a check by the payee, axd actual notice
to him.

At Strother v. Strother, 136 Id 864, 41 P.3d 750, (Ct.

App. 2032), the court describes an Accord and Satisfaction as
" , . . a method of discharging a contract or caxse of action,

[wlkereby the parties agree to give and accept something in
settlement of the claim or demand of the one against cke other,
and perform such agreement, the 'accord' being the agreement and
the 'satisfaction' its execution or performance."
Whether, a s Plaintiff asserts, t h e Defendant has accepted a
negotiable instrument [the $15,000.00 ckeckl depends upon one
criticai fact the Plaintiff admits is not in evidence in this
case. That is, the obligor must, in good faith, tender an
instrument to the obligee as full satisfaction of t h e claim.
On page 10 of Plaintiff Apple's Mobile Catering's Memorandum
in Support of Summary Judgment, the Plaintiff admits that he

"depcsited the $i5,000.00 check at a branch of Defendant's bank

in June of 2003".

Thus, t h e P l a i n t i f f has f a i l e d to show that

RESPONSIVE MEMORANDUM SUPPORTINGI MOTION FOR SUMMARY
JUDGMENT OPPOSING PLAINTIFF'S MOTION FOR
S-Y
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the Cefendant ever personally saw or received the actual check ,
or that he actually endorsed it or wrote upon the back of it his

name; that is, the notion of an Accord and Satisfaction must
fail, as =he Plaintiff has acknowledged t h a t his method of
presentation and dispersion of these funds clearly left the
Defendant out of the loop, with no opportunity for Defendant to
view or take notice of the words on the check "Final 2aymentM.
See Defendant's Exhibit A, attached to the origlnal motion.
~ h u s ,this check fails to m e e t the requiremect that the check
must pu-, the Defendant on notice

that: its maker, David W. 3rr,

was intending this as an Accord and Satisfaction, to otherwise
satisfy the requirement of a writing by Defendant.

The Parole

Evidence Rule, also requires the signature of the Defendant on
the back of the check and towards discharging Defendant's claim

for the $130,003.00 otherwise remaining on Defendant's payment
schedule.
The failures of the Plaintiff to meet the sinple

requiremexts of 1 1 tender to the obligee, and

4)

to present him

with the instrument with a clearly conspicuous statement to the
effec:

it was tendered as full satisfaction of the claim are by

his own admission, not facts the Plaintiff has any evidence on or

can provide.

There can be no unilateral Accord and Satisfaction;

all that exists here is a normal payment, as the Plaintiff admits

RESPONSIVE MEMORANDUM SUPPORTING MOTION FOR SUMMARY
JUDGMENT OPPOSING PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT
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that he never actually presented the check directly to the
Defendant, merely deposited the money as marked, falsely h o p i ~ g
for some miracle to form an accord in this case. There never can
be any accord.
CONCLUSION

The Plaintiff's claim for Accord and Satisfaction is fatally
flawed, as they falled to meet requirements (1) and (4) of I.C.
28-3-310, they failed to in good faith, tender an instrument to

the obligee as full satisfaction

. . . .with

the instrument

containins a conspicuous statement to the effect that it was
tendered as full satisfaction of =he claim. See Holley v.
Holley, 128 Idaho 503, 507, 915 P.2d 733, 737 (Ct. Agp. 1996).
In this case, the admitted non-distribution of the act-~al

check to the Defendant is clearly fatal, in that there can be no
v a l i d c l a i m for Accord and Satisfaction under these facts.

Thus,

the Defendant is entitled to Summary Judgment on all Plaintiff's
claims, as they assert the Accord and Satisfaction entitles them
to the titles of the equipment the subject of this litigation.
In this regard, it then becomes incumbent upon the Plaintiff

tc show that Apple's Mobile Catering was in compliance with the
contract and the Uniform Comr.ercial Code's requirement for

rejection of goods accepted. This brings the court's focus on
this point to Section N. of the O r r Security Agreement, to
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'...notify Secured Party promptly in writing of any default that
might have a material adverse effect on the CollateraltfOrr
Security Agreement, Plaintiff's Pleadings, pl 3 of 9.

Clearly,

if the Plaintiff can not show compliance with the Contract and
Security Agreement's requirement for a writing to modify, alter,

or notify of default, tken Plaintiff is in Default of this
agreement, and Defendant entit-ed to all his costs, interest, and
other incidental. and consequential damages as provided under the
Code, and agreed to by the parties in the contract herein. The
burden is upon the Plaintiff to come forward and produce such a
writing, or is entire comglaint fails.
Defendant is entitled to a judgment as a matter of law, all

the facts admit there was no valid accord and satisfaction.
Unless the Plaintiff can then show he complied with the contracts

obligation and the code's obligation to notify the Defendant he
was

in breach of the agreement, the rules and construction of

this cor-tract do not permit the Plaintiff to succeed with their
motion; the Defendant is entitled to the cash money the Plaintiff
otherwise admits are due and owing to the Defendant, as he has
made no attempt to comply with either the c o d e r s rules on
revocation of acceptance, or upon the contracts requirement that
he Lotify the Defendant he is in breach.
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Plaintiff's motion should be denied, and Defendant's
granted, as there would be no valLd, admissible evidence for a
j u r y , a s t h e c c n t r a c t and t h e l a w regarding t h e s t a t u t e af f r a u d s

and the Parole Evidence Rule preclude these i s s u e s from reaching
the j u r y .
3f

The Defendant is entitled to a judgment, as a mazter

law, a l l the postulated facts and assertions of the Plaintiff

notwithstanding.
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BLASER, SORENSEN 6 OLESON, Chartered
Attorneys at Law
285 N.W. Maln
P.O. Box 1047

.eyg##&p
Fax No. 785-7080
IS0 #MI2

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
APPLE'S MOBILE CATERING, LLC, an ldaho
Limited Liability Company,
Plaintiff,

)

1

) Case No. CV-2007-181
)
) AFFIDAVIT OF JUSTIN 6. OLESON

VS

1

THOMAS O'DELL and SHEILA O'DELL,
husband and wife,

)
)
)
)

Defendant.

1
)

STATEOFIDAHO
County of Bingham

)
):ss
)

JUSTIN 6. OLESON, being first duly sworn on oath, deposes and says;

1.

That I am over the age of majority and have personal knowledge of the facts

set forth herein and they are true and correct to the best of my knowledge.

2.

1 am the attorney for the Plaintiff In the above-entitled case.

3.

1 attach the Defendant's Supplemental Answers To Plaintiffs First Set Of

Intemgatories And Requests For Production Of Documents And Requests For Admissions To
Defendants, which I received on approximately October 28,2008.

4,

Further your affiant saith not.

D SWORN to before m

ay of November, 2008.

f o%
kp%
$Residin at Blackfoot, Idaho
Idaho
(SEAL)

AFFIDAVIT
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DAVlD E.GABERT, ISB X3582
.4rturney at Law
845 Wcst Ccntcr, Suite C
I'ouatello. Idaho 83204
Telephone: (208) 233-9560
Fax; (208)232-8001

--t l ~ ~ : \ l > t l ~ 2 1 . ) 0 2 ( ~ ~ ~ i 1 1 \ 0 0 . ~ ~
Attorney for Defendant

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AYD FORTHE COUNTY O F CUSTER

MAGISTR4TE DIVISION

APPLE'S MOBILE CATERING, LLC,an )
Case No,CV-07-00018
1

)

Idaho Limited Liability Coniyslly,

1

1
1
1

Plaintiff,
\I s

.

DEFENDANT'S SUPPLEMENTAL
ANSWERS TO
PLAINTIFF'S FIRST SET OF
INTERROGATORIES AXD
REQUESTS FOR PRODUCTION OF
DOCUMENTS AND REQUESTS FOR
ADMISSIONS TO DEFENDANTS

1

1

'THOMS O'DELL and SHEILA O'DELL )

1
1
1

husband and wife,
Defendant,
)

TO:APPLES'S MOBILE CATERING, LLC,and Idaho Limited Liability Company, and
his attorney of record, Justin B. Oleson, Esq.
COEvlES NOW Defendant, THOMAS O'DELL, by and through his attorney of record,
David E.Gabe.rt, Esq., and pursuant to Rule 33 of the Idaho Rules of Civil Procedure hereby

mlswers Plaintiffs interrogatories and Request for Production of Documents and Requests for

Admissions under oath, pursuant to Rule 34, T.R.C,P,,as hllows:

SUPPLEMENTAL RESPONSES TO DISCOVERY- O'DELL.
195
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Defendant objects to answering any and all lnterrogatorics to the extent that they call for

I

I

I

.

informahon and doculnents which are privileged. or which are the product of counsel in
preparation for litigation, or wllich are unduly vague, over broad, irrelevant, andlor und~~ly
burdensome. Defendant hereby asserts and stands by his previous answers to these

I

intrnogatories, except that Defendant has added herein documents in support, which have

I
I
I

r

recently been provided by Defendant's fom~crattorney, Wade Curtis, including a correspondence

r

section and a financing section, which are so labeled. To the extent the Plainiifrs

,
,
!
I

Lltcrro~atoriesotherwise call up answers to lnterrogatorics which would be irrelevant if the

!
I
I

I

Defendant is to win his motion for summaryjudgment, dismissing the Plaintiffs claim of accord

1

I

and satisfaction, the Defendant hereby objects to the overly broad, vague, irrelevant and/or

I

i

unduly burdensome nature of providing those responses, when no response would lead to the

I

discovery of ad~nissibleevidence.

I

i

But, the Defendant hereby turns over to the Plaintiff all the previously exchanged
documents and correspondence from the Wade Curtis file, relevant in this proceeding, and not

II

work product or otherwise privileged, and in addition the Financing Documents filed by the
Defendant to secure the items sold lo Plainti$ all of which copies of or originals, have alwaya
been in the

j

posswsion or custody of the Plaintiff, correspondence showing when the Defendant

ciisco\~credthe attempt at Accord and Satisfaction in 2005, and his efforts for an accowing.

I

!

,,

But, as a discovery and exhibit exchange identification and labeling confaronce should
only be held in this case if the Plaintiffs Accord and Satisfaction claim survives the pending

I

I

iI

motion for its dismissal, this conference and any other W e r responses to Discovery would

!

!
!
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BLASER, SORtNSEN & OLtSON, Chartered
Attorneys at Law
285 N.W. Maln
P.O. Box 1047
Blackfoot, ldaho 83221
(208) 785-4700
Fax No. 785-7080
ISB #8412

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
APPLE'S MOBILE CATERING, LLC, an
Idaho Limited Liability Company,

1
)

) Case No. CV-07-0000181

1

Plaintiff,

) PLAINTIFF'S FIRST SUPPLEMENTAL
) MEMORANDUM IN SUPPORT OF ITS
) MOTIONS FOR SUMMARY
) JUDGMENT AND IN OPPOSITION TO

vs

THOMAS O'DELL and SHEILA OpDELLp'
husband and wife,

)
)

DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT

Defendants.

COMES NOW, Plaintiff, Apple's Mobile Catering, LLC ("Apple's"), by and
through its attorney of record, Justin B. Oleson, and offers this First Supplemental
Memorandum In Support of its Motions for Summary Judgment and in Opposition to
Defendant's Motion for Summary Judgment.
Defendant has failed to present any evidence that shows there are
material facts In genuine dispute.

Apple's motion for summaryjudgment on its claim for a declaratoryjudgment
should be granted because Defendant's affidavit does not "set forth specific facts showing
that there is a genuine issue for trial." I.R.C.P. 56(e)(by affidavit or by using other means,
non-moving party must "set forth specific facts showing that there is a genuine issue for
trial."); Northwest Bec-Corp v. Home Living Sent., 136 ldaho 835, 838 (Idaho 2002);
PLAINTIFF~SSUPPLEMENTAL MEMO
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Coghlan v. Beta Theta Pi Fraternity, 133 Idaho 388,401 (Idaho 1998).
Defendant has not challenged or attempted to refute the facts that are
relevant to Plaintiffs motions for summary judgment, and his admissions are still blnding
and undisputed. To the extent any of Defendant's new "evidence" in his affidavit is
admissible, that evldence does not show there is a genuine issue for trial. Accordingly,
Plaintiffs motion for summary judgment should be granted. In turn, Defendant's motion
for summary judgment should be denied.
All, or at least parts, of O'DeIl's affidavit should be stricken or
otherwlee not considered by thls court.

Plaintiff objects to and moves the court for an order striking all or, in the
alternative, parts of O'Dell's affidavit filed October 27, 2008. This court ordered O'Dell to
file with the court any additional materials relevant to the pending rnotlons for summary
judgment. The only document fiied by Defendant by the deadline is an affidavit signed by
Defendant, without any attachments. O'Dell aiso filed a memorandum on October 28,

2008.
As detailed below, Plaintiff objects to all, and specific parts, of Defendant's
affidavit and Plaintiff moves that the affidavit, or parts, be stricken because, among other
reasons noted below, it is not complete, It contains inadmissable hearsay and violates
I.R.E. 1002 and 1003.

Flrst, the affidavit should be stricken because, although there are references
to exhibits in the affidavit, no exhibits are attached, Because the affidavit does not contain
any exhibits, it is not complete and Plaintiff does not know what documents Defendant is
referencing. Defendant has placed Plaintiff and the court at a great disadvantage by not
attaching to his affidavit the documents Defendant describes in his affidavit
Defendant's memorandum filed October 28,2008, relies upon.

PLAINTIFF'S SUPPLEMENTAL MEMO
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Moreover, without the exhibits Defendant references in his affidavit, there is
no competent or admissible evidence about the content of those documents. Defendant's
testimony about the content of the documents should be stricken because it is not
admissable. ldaho Rules of Evidence 1002 ("To prove the content of a writing, recording,
or photograph, the original writing, recording, or photograph is required, except as
otherwise provided in these rules or by statute.") and 1003 (which allows, at times, the use

of duplicates or copies of the originals). Because Defendant has not submitted either the
originals or duplicatesof the documents described in his affidavit, the entire affidavlt should
be stricken. In the alternative, Plaintiff moves to strike paragraphs 2, 3, 4 and 5 of
Defendant's affidavit because the content of thoso paragraphs is based upon the missing
exhibits.
Second, because Defendant has not attached any documents to his affidavit,

his testimony about the contents of the documents is inadmissable hearsay. ldaho Rules
of Evidence 801 and 802. Plaintiff objects to all hearsay in the affidavit. That hearsay
testimony about the content of a document is found in paragraphs 2, 3 , 4 and 5. Plaintiff
moves to strike each of those paragraphs.

Third, Defendant has failed to comply with this court's order requiring
Defendant to respond to Plaintiffs discovery. Attached to the affidavit of Mr. Oleson is a
copy of what Defendant has served on Plaintiff in response to this court's order compelling
discovery. Defendant has elected to not comply with this court's order directing him to
answer a number of Plaintiffs interrogatories. Because he has failed to comply with this
court's order, Plaintiffs affidavit filed October 27, 2008, and those materials filed by
Defendant on October 28, 2008, should be stricken and Plaintiffs motions granted and
Defendant's motion for summary judgment denied.

i
I

As set forth In Apple's motion filed October 1, 2008, regarding Defendant
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O'Dellls failure to produce documents and to answer a number of interrogatories, this court
may exercise its discretion and refuse to consider Defendant's affidavit as part of the
summary judgment record. Plaintiff asks thls court to exercise its discretion and conclude
that Defendant has willfully elected to disregard this court's order to compel and that a
lesser sanction will not secure Defendant's compliance. Apple's incorporates in thls
Supplemental Response its discovery motionfiled October 1and all supporting documents.

Fourth, Defendant's ffih paragraph In his affidavit is a conclusory statement
with respect to waiver. Defendant Is not competent to testify as an expert about a legal
conclusion. Paragraph 5 should be stricken, or in the alternative it should be disregarded

with respect to Plaintiffs motion for summary judgment, and it should not be considered
competent evidence with respect to Defendant's motion for summary judgment.
Finally, Plaintiff renews its objection to this court allowing O'Dell additional
time to file his affidavit or anything else. See I.R.C.P. 56(c).
Apple's is entitled to sumrnaty judgment because Defendant has falled
to show any materlal facts are in dlspute.

Defendant does not contest any material fact set forth in the affidavits of
David Orr and Don Cain. Those facts will not be repeated here, but it is important to note
the following:
1.

Defendant does not dispute any fact set forth by Mr. Cain in his
affidavit, nor has Plaintiff submitted or offered any evidence that
contradicts the facts presented by Mr. Cain in his affidavit.

,

i

2.

Defendant has not moved this court to relieve him of any of the
admissions he has made, and this court has not entered an order with
respect to those admissions. Accordingly, Defendant'sadmissionson
file with this court remain binding upon Defendant.

I

I
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Defendant does not dispute a slngle statement by Mr. David Orr or
Mr. Cain, or take issue wlth any documents Plaintiff has submitted
relating to the undisputed fact that Defendant signed off on the titles
to seven vehicles owned by Apple's, thereby releasing his security
interest in those vehicles. Defendant also does not dispute Plaintiffs
evidence that after releasing his liens and giving the original titles to
Plaintiff, a year later Defendant fraudulently obtained duplicate titles
for the vehicles owned by Plaintiff by certifying to the State of Idaho
that the origlnal tiles were lost, when they were not, and that he was
the owner of the vehicles, when he was not. Thus, there are no
material fads in dlspute that are relevant to the issue of whether
Plaintlff is entitled to new tltles for its vehicles that do not show
Defendant with a lien on those vehicles.

4.

Defendant does not dispute any fact set forth by Mr, Orr In his
affidavit, nor has Plaintiff submitted or offered any evidence that

contradicts the facts presented by Mr. Orr in his affidavit, except,
possibly, as noted below.
The first and second paragraphs of Defendant's affidavit concern his
contention that in June of 2003, he did not see the notatlon of 'Yull paymentn on the
$15,000 check deposited by Apple's in his bank account in June of 2003, and that he saw

that notation for the first time in 2006. Apple's does not contend that Defendant saw the
check before it was deposited, but it has proved, and Defendant does not deny, that
Defendant himself asked Mr, Cain to ask Apple's to make a final payment of $15,000 in
June of 2002, and Apple's made that payment. Because of that fact, the "final payment"
notation is irrelevant. Defendant knew when he received that payment that it was a final
I

i
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payment of the accelerated and reduced balance, because that is what he asked for,
But even if one assumes the facts in Mr. O'Dell's affidavit are true, they are
not material, and Plaintiff is still entitled to judgment as a matter of law as set forth in
Plaintiff's first memorandum In support of its motion. To summarize, Plaintiff has proved,
and Defendant does not contend otherwise, that in 2002, Apple's and Defendant reached

an agreement with Defendantto compromise and settle a dispute over the condition of the
equipment purchased by Apple's from Defendant the year before. That compromise and
agreement, or the executory accord, reached in 2002, is not disputed by Defendant. He
does not take issue with any of what Mr. Cain says about the negotiation of the agreement
for Apple's to make accelerated payments, which is what Defendant wanted from Apple's,
and the discount of the balance of the purchase price of the equipment Apple's purchased,
which is what Apple's wanted.
Moreover, Mr. O'Dell does not dispute Paragraph 13 of Mr. Orr's affidavit in
which he states:
"Because of the problems we were having with the equipment,
I contacted Mr. O'Dell and told him that the representation and warranty he
had provided with respect to the equipment turned out to not be true. To
resolve this dlspute over the condition of the equipment, and rather than
rescind the contract to get back the purchase price, or refuse to pay any
more money, or file a lawsuit for damages, Mr. O'Dell and I agreed in the
summer of 2002 to the following:: the balance owed on the purchase price
would be reduced to $130,000, to reflect Apple's contention that the
equipment was not worth the purchase price, but in exchange Apple's would
pay this reduced price at an accelerated rate. We did not agree to a specific
new schedule, only that Apple's would make payments when requested.
This required that I personally make additional contributions to Apple's so
that Apple's had the money to pay Mr. O'Dell."
It is this agreement between Defendant and Apple's, and Apple's

performance of that agreement, which is what Apple's claim for declaratory judgment is
based upon, and not the "final payment" check (which was discussed only as an additional
PLAINTIFF'S SUPPLEMENTAL MEMO
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or alternative theory for accord and satisfaction), Defendant takes no issue wlth Apple's
proof of the 2002 agreement and its performance. Thus, whether Mr. O'Dell did, or did not,
in 2002 see the $15,000 check from Apple's with the notation of "Full Paymentnis not
material to Plaintiff's undisputedevidence that, in 2002, the parties reached an agreement
for accelerated payments in exchange for Defendant's agreement to take less to avoid a
dispute over the condition of the personal property, and that Apple's made the payments
on an accelerated schedule, Thus, even if this court assumes Defendant did not see the
final check for $15,000 until 2006, it makes no difference.
As to Apple's performance, Mr. O'Dell does not dispute the schedule of
payments made by Apple's set forth in Mr. Orr's affidavit, a schedule that reflects payments
of between $5,000 and $25,000 over about a 10 month period, culminating in a final
payment of $15,000.
He also does not dispute Mr. Cain's testimony that in or around June of 2003,
Defendant asked Mr. Cain to ask Mr. Orr to make a payment of $15,000 and stated that that
payment would be the final payment. Thus, the uncontmverted testimony is that in June
2003, Mr. O'Dell asked for a payment in excess of the monthly installment provided for in
the contract between Apple's and Defendant. And when Mr. O'Dell asked for that payment
he told Mr. Cain it would be the last payment. Mr. Orr made that payment in early June.
David W. Orr Affidavit

18.

Finally, Defendant's affidavit mentions the condition of the vehicles when the
sale was completed. Whether the vehicles were or were not in compliance with the
representations given by Defendant is not a material fact for trial. The only material
question is whether Apple's disputed the condition of the equipment and the parties then
reached an agreement to adjust the terms of the original agreement to resolve and settle
that dispute. Plaintiffs evidence of such an agreement is not disputed by Defendant.

PLAINTIFF'S
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Defendant's memorandum should be disregarded, and all of his

arguments are wrong.
Defendant's memorandum should be disregarded because almost all the
arguments in it are based upon documents that Defendant did not attach to his affidavit.
Accordingly, the memorandum should be disregarded.
For the flrst time Defendant also argues, without any real analysis, that ldaho
Code 28-2-201 and Idaho's parol evidence rule are bars to the relief Plaintiff is asking for
in this case. That statute and that rule do not apply here.
ldaho Code 28-2-201 applies to contracts for the sale of personal property.
It merely requires that some writing is necessary to enforce a contract for the sale of goods
worth more than $500. That statute does not bar parties to such a contract from orally
modifying the terms later on.
The parol evidence rule forbids the consideration of extrinsic evidence of
previous or contemporaneous agreements or understandings to contradict the terms of a
written, integratedcontract that the parties intend to be a final statement of their agreement.
The features of the parol evidence rule were stated in Chapman v. Haney Seed Co., Inc.,
102 ldaho 26,624 P.2d 408 (1981):
"It is the general rule that when a contract has been reduced to
writing, which the parties intend to be a complete statement of thelr
agreement, any other written or oral agreements or understandings
(referred to in many cases as extrinsic evidence) made prior to or
contemporaneously with the written 'contract' and which relate to the
same subject matter are not admissible to vary, contradict or enlarge
the terms of the written contract." ld., at 28,624 P.2d at 410.
See Tusch Enterprises v. Coffin, 113 ldaho 37, 44, 740 P,2d 1022, 1029 (1987).
Apple's is not trying to prove here that the original terms of its contract with
Defendant were different than set forth in their written contracts, Plaintiff has proved,
however, that after those contracts were signed, the parties had a dispute and then agreed
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to change the terms of thelr agreement to benefit and burden both parties: Plaintiff paid less
and Defendant was paid faster than originally agreed.
Finally, "[ilt is well settled in ldahothat parties to a written contract may modify
its terms by subsequent oral agreement * * *." Scott v. Castle, 104 ldaho 719, 724, 662
P.2d 1163 (Ct. App. 1983), Even if a contract has a clause requlring modifications to be in
writing, such a clause can be waived, either expressly or based upon the conduct of the
parties. Rules Sales & Sentice, Inc. v. U.S. Bank NationalAssn., 133 ldaho 669,675-676,
991 P2d 857 (Ct. App. 1999); See also ldeho Migrant Council, lnc. v. Northwestern Mut.

Life Ins. Co., I10 ldaho 804, 806, 718 P.2d 1242 (Ct.App.1986Xheld that a "no oral
modWcationW
clause in a lease could be walved and a waiver need not be express but may
be implied from conduct.").
Plaintiff has proved, by any standard of proof, with substantialand competent
evidence, that the parties reached an agreement in 2002 for accelerated payments and e
waiver of claims regardingthe equipment in exchange for a reduction of the purchase price.
Defendant has not disputed that such an agreement was reached and he is deemed to

have admitted that fact. The existence of such an agreement may also be inferred from
Apple's performance: It paid about $130,000 on an accelerated basis, Defendant released
his liens on the vehicles securing the debt owed to him, and Defendant bought back from
Apple's a vehicle that had been subject to Defendant's security interest. Those facts, and
Defendant's admissions and his failure to dispute those facts when given every opportunity,
establish that Plaintiff is entitled to judgment as a matter of law.

Conclusion
Defendant does not deny that the accelerated payments were made or the
amount of the payments. He does not dispute that Apple's did not have to make payments
of $5,000, $15,000 or$25,000 a month to him, but it did do just that over about a 10-month

PLAINTIFF'S SUPPLEMENTAL MEMO

-

207

-

period, He does not deny that Apple's gave him three checks of $10,000 in February of
2003 and he then cashed those checks that month notwithstandinghis agreement with Mr.
Orr that he would hold those checks and cash them over a three month period. He does

not deny that he asked for a "final payment" of $15,000 in June of 2003 and that payment

was made as he requested.
There is not one word from Mr. O'Dell to explain to this court why Apple's
would make those accelerated payments other than for the reason given by Mr. Orr:
Defendant asked for and received those accelerated payments in exchange for a reduction
of the amount owed to him. It was incumbent upon Defendant to offer some explanation
for those accelerated payments other than the one presented by Mr. Cain and Mr. Orr in
their affidavits, and Defendant failed to do that.
Plaintiff Is entitled to judgment as a matter of law declaring its rights as set
forth in its complaint and to specific performance by Defendant O'Dell of those things set
forth in Apple's complalnt. Apple's is also entitled to recover its attorney fees and costs
incurred in this action as set forth In its complaint.

DATED AND SIGNED this m a y of November, 2008.

N & OLESON, Chrt.
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BLASER, SORENSEN & OLESON, Chartered
Attorneys at Law
285 N.W. Main
P.O. Box 1047
Blackfoot, ldaho 83221
1208) 785-4700

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
APPLE MOBILE CATERING, LLC, an
ldaho Limited Liability Company,

1

vs

)
) Case No. CV-2007-181
)
) MOTION TO SHORTEN TIME
)

THOMAS O'DELL and SHEILA O'DELL,
husband and wife,

)
)

Plaintiff,

Defendants.

1
1
)

1
COMES NOW the Plaintiff, by and through its attorney, Justin 0. Oleson,
and hereby motions the court for its order allowing the Plaintiff to shorten the required
time to hear its Motion To Enter Order.
DATED AND SIGNED this

12 day of November, 2008.
NSEN & OLESON, Chrt.

Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

2

I HEREBY CERTIFY that on this d_ day of November, 2008, a true and
correct copy of the foregoing MOTION TO SHORTEN TIME was served by the method
indicated below and addressed to each of the following:
David E. Gabert
Attorney at Law
845 West Center, Suite C
Pocateilo, ID 83204

4 . S . Mail
Fax
U Courthouse Box
U Hand-Delivery
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JUSTIN B. OLESON
BLASER, SORENSEN & OLESON, Chartered
Attorneys at Law
285 N.W. Main
P.O. Box 1047
Blackfoot, Idaho 83221
(208) 785-4700
Fax No. 785-7080
ISB #8412

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
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CLERK'S CERTIFICATE OF SERVICE
IHEREBY CERTIFY that on this
day of November, 2008, a true and
correct copy of the foregoing ORDER TO SHORTEN 1IME was served by the method
indicated below and addressed to each of the following:

Justin 0. Oleson
Blaser Sorensen & Oleson
P,O. Box 1047
Blackfoot, ID 83221

U
U
U
U

U.S. Mail
Fax
Courthouse Box
Hand-Delivery

David E. Gabert
Attorney at Law
845 West Center, Suite C
Pocatello, ID 83204

U
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U

U.S. Mail
Fax
Courthouse Box
Hand-Delivery

Judge Moss
In Chambers
P.0, Box 389
Rexburg, ID 83440-0380
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Courthouse Box
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JUSTIN B. OLESON
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BLASER, SORENSEN 6 OLESON, Chartered
Attorney8 at Law
285 N.W. Maln
P.0. Box 1047

Blacklo~t.Idaho 83221
(208) 785-4700
Fax No. 785-7080
IS0 M412

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
APPLE'S MOBILE CATERING, LLC, an Idaho )
Limited Liability Company,
) Case No. CV-07-18 1
Plaintiff,
) MOTION TO ENTER ORDER

1

VS

1

THOMAS O'DELL and SHEILA O'DELL,
husband and wife,

)
)

Defendants.

1
COMES NOW the Plaintiff, Apple's Mobile Catering, LLC, by and through its
attorney, Justin 0 , Oleson, and moves the court to enter the proposed order, attached hereto as
Exhibit 'A", granting the Motion To Compel and resetting the dates. This motion is on the
grounds and for the reasons that the Plalntiff drafted the proposed order for the Defendants'
counsel. That Defendants' counsel responded with Exhibit "8"denying it with no specific
reason why. Plaintiff's counsel has called Defendant's counsel and left messages to work out
the order with no response.
THEREFORE, Plaintiff's counsel believes the proposed order is appropriate
under the circumstances and requests the court enter said order.

DATED AND SIGNED this

Attorneys for Plaintiff
MOTION TO ENTER ORDER
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214

-

CERTIFICATE OF SERVICE
I HEREBY CERTlN that on this I
t
d
a
y of November. 2008. a true and
correct copy of the foregoing MOTION TO ENTER ORDER was served by the method
indicated below and addressed to each of the following:

David E,Gabert
Attorney at Law
845 West Center. Ste C-I 1
Pocatello, ID 83204

Ft. Mail
U
U

Courthouse Box
Hand-Delivery
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JUSTIN B. OLESON
BLASER, SORENSEN & OLESON, Chartered
Attorneys at Law
285 N.W. Main
P.O. Box 1047
Blackfoot. ldaho 83221
(208) 785-4700
Fax No. 785-7080
ISB #6412

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
APPLE'S MOBILE CATERING, LLC, an
Idaho Limited Liability Company,

)

1
) Case No. CV-2007-181

Plaintiff,
vs
THOMAS O'DELL and SHEILA O'DELL,
husband and wife,
Defendants.

1
)
)
)
)

ORDER GRANTING MOTION TO
COMPEL AND RESETTING DATE
FOR PLAINTIFF TO IDENTIFY
EXPERT WITNESSES

1
1
1

THIS MATTER having come before the court on October 15, 2008, on
Plaintiff's motion for sanctions or, in the alternative, to compel responses to discovery.
Plaintiff was represented by Justin Oleson; defendant O'Dell was represented by David
E. Gabert,

The court finds that Defendant's responses to Plaintiffs Interrogatories 3,
4, 7, 8 - 13, and 16 are non-responses or inadequate. Defendant has responded that

he may wait until either November 3,2008, or as late as December 12, 2008, which is
the discovery cut off date, to answer the interrogatories, Defendant is incorrect.
Similarly, Defendant incorrectly responded to all of Plaintiff's requests for production of
ORDER
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EXHIBIT

documents by claiming that he has until November 3,2008, or later to respond, and he
has not produced any documents in response to Plaintiff's four requests. Plaintiff has
asked for certain sanctions or, in the alternative, It has asked that this court compel
responses and production. The court has discretion to impose sanctions. At this time
Defendant will be allowed additional time to answer Plaintiffs interrogatories.
Defendant will also be allowed additional time to respond to Plaintiffs requests for
production of documents. During the hearing he asked for additional time and counsel
stated that Defendant could respond on or before October 28, 2008. However, in light
of how long the requests have been pending, the approaching trial and discovery cut off
dates, and to avold the need for an additional hearing, the court will also order at this
time that Defendant will not be ailowed to introduce at trial any document responsive to
either of Plaintiffs four (4) requests production that Defendant does not produce on or
before October 28, 2008. If Defendant fails to produce responsive documents by
October 28, 2008; Defendant will be responsible for that delay and any delay will
prejudice Plaintiff in its effort to prepare for trial, prepare for and pursue additional
discovery, such as depositions, and to supplement, if necessary, Plaintiffs motion for
summary judgment and Its response to Defendant's motion for summary judgment.
Plaintiffs request for an award of attorney fees and costs incurred in filing its motion will

be deferred until the court rules on the motions for summary judgment also heard on
October 15,2008. The balance of the relief requested by Plaintiff will be denied, but
without prejudice to its right to seek additional relief if Defendant does not comply with
this order.

In addition, because of the additional time Defendant as requested to
ORDER
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produced documents, the date set for Plaintiff to disclose its expert witnesses will be
extended from November 3,2008, to November 18,2008.
Now, therefore, it is hereby:
ORDERED as follows:
1

3, 4, 7, 8

Plaintiffs motion to compel Defendant to answer its lnterrogatories

- 13, and 16 is granted. Defendant is hereby ordered to serve on Plaintiff on

or before October 28, 2008, fuil and complete responses to Plaintiffs Interrogatories3,
4, 7, 8

- 13, and 16, which are detailed in the affidavit of Mr. Oleson filed in thls action

on or about October Ior 2,2008, and incorporated hereln by this reference.
2.

Plaintiff's motion to compel Defendant to respond to Plaintiff's

requests for production of documents is granted. On or before October 28, 2008,
Defendant shall (a) serve on Plaintiff full and complete written responses to all four (4)

of Plaintiff's requests for production; and (b)actually produce for Plaintiff that same day
all documents responsive to Plaintiffs four requests.

3.

Plaintiff's motion for sanctions is granted, in part. Defendant will

not be allowed to introduce at trial or otherwise use in this case any document
responsive to Plaintiffs four (4) requests for production of documents that Defendant
does not produce on or before October 28,2008, in accordance with this Order.
4.

The Defendants' fact and expert wltnesses must be disclosed by

November 3, 2008, Plaintiff must disclose its fact wltnesses by November 3, 2008, and
expert witnesses by November 28,2008,
IT IS FURTHER ORDERED that the court will take under advisement

ORDER
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Plaintiffs request for fees and costs with respect to Its motion concerning discovery and
it will issue its decision on that request when it issues its declsion on the motions for

summary judgment.

CLERK'S CERTIFICATE OF SERVICE
day of October, 2008, a true and
I HEREBY CERTIFY that on this
correct copy of the foregoing ORDER was served by the method indicated below and
addressed to each of the following:
Justin B. Oleson
BLASER, SORENSEN & OLESON
P.O. Box 1047
Blackfoot, ID 83221

U
U
U
U

U.S. Mail
Fax
Courthouse Box
Hand-Delivery
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DAVID E. GABERT, ESQ.

/

Atrorney at Law

(208)233-9560
Fax (208)23208001

845 W, Cenrer, Suite (2-11
Pocacella, ID 83204
degabert2002@yahoo.coin

Novcrnber 7,2008

Justin B.Oleson
PO Box 1047
Blackfoot, I
D 83221
Dear Justin,

I

I don't know when you w m but thi6 proposed orda sounds nothing l i b what the Judge said.
He "resented" riilings on your Motion to Compel and costs and attorneys fees. 1don't believe that any of
it will be required by the Court, unless you prevail on Summary Judgment.
If J prevail, your case is gone. This is all burdensome. I request a hearing on this on the November
calendar. You have until November 12'hor thereabouts, to come up with some legal and factual basis to
continue thi6 case. You are just attempting to wear our side down by athition and burdensome discoveol
when you can not prevail on these acts.

I

David E.Gabert
I

!

i
I
I
I

i
!

I

ORDER

-

221

-

JUSTIN B. OLESON
BLASER, SORENSEN & OLESON, Chartered

Attorneys at Law
285 N.W. Main
P.O. Box 1047
Blackfoot, ldaho 83221
(208) 785-4700
NO.785-7080

ax

ISB #6412

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
APPLE MOBILE CATERING, LLC, an
ldaho Limited Liability Company,

)

1

) Case No. CV-2007-181

>

Plaintiff,

-

) ORDER TO SHORTEN TlME
)
)
)
)
)
)
)

VS

THOMAS O'DELL and SHEILA O'DELL,
husband and wife,
Defendants.

BASED UPON the Motion To Shorten Time, and good cause appearing it
is hereby ordered that the Plaintiff's Motion To Enter Order shall be heard on the lgth
day of November, 2008 at the hour of 2:30 p.m.

DATED and signed this

ORDER TO SHORTEN TIME

3 day of November, 2008.
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR CUSTER COUNTY

APPLE'S MOBILE CATERING, LLC, an )
Idaho limited liability company,
1
)

Plaintiff,

Case No. CV-07- 181
MEMORANDUM DECISION RE:
PENDING SUMMARY
JUDGMENT MOTIONS

1

v.

#@&b
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)

THOMAS O'DELL and SHEILA O'DELL )
Husband and wife,
1
)

Defendants.
)

I. BACKGROUND
There are two summary judgment motions before the Court: the O'Dells' June
2008 motion, and Apple's September 2008 motion. The Court postponed the O'Dells'
June motion due to Apple's bankruptcy filing. The bankruptcy issue has since been
resolved.
This dispute arises out of a contract for Apple's to buy the O'Dells' catering
equipment in July 2001. The purchase price was secured by the equipment. Sometime
prior to August 2002, Apple's disputed the quality of the equipment. According to
Apple's, the contract was orally modified: the O'Dells agreed to lower the price in
exchange for accelerated payments. Apple's argues that it met the terms of the oral
modification and seeks a declaratory judgment.
The O'Dells argue that this case depends on Idaho's law regarding accord and
satisfaction. They dispute facts regarding how they received the final payment. This
opinion addresses both motions.
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11. SUMMARY JUDGMENT STANDARD
To prevail on a motion for summary judgment, the moving party must show that
there is no genuine issue of any material fact and that it is entitled to judgment as a matter
of law.' The moving party bears the burden to prove the absence of material facts.2 To
meet this burden the moving party must challenge in its motion and establish through
evidence that no issue of any material fact exists for an element of the nonmoving party's
cases3 If the moving party challenges an element of the nonmoving party's case on the
basis that no genuine issue of any material fact exists, the burden then shifts to the
nonmoving party to present evidence sufficient to establish a genuine issue of material

111. DISCUSSION
In Idaho, parties may modify a written contract orally.' Oral modification
requires mutual assent; mutual assent may be implied fiom the parties' actions6 Even if
a contract has a clause requiring modifications to be in writing, such a clause can be
waived, either expressly or based upon the conduct of the parties.7
Here, Apple's argues in its summary judgment motion that its written purchase
agreement with the O'Dells was orally modified. According to Apple's, there is no
genuine issue of material fact that the agreement was modified orally, and there are no
issues of fact regarding the terms of modification. On Apple's summary judgment
motion, it carries the burden.
To meet its burden, Apple's supplied the affidavit of David Orr. Mr. Orr
represents that he had problems with the equipment, and to resolve the issue, he and Mr.
O'Dell made an oral modification to their original agreement: the balance owed on the

' I.R.C.P. 56(c); Ray v. Nampa Sch. Dist. No. 131, 120 Idaho 117,814 P.2d 17 (1991).
Petricevich v. Salmon River Canal Co., 92 Idaho 865,452 P.2d 362 (1969).
Smith v. Meridian Joint Sch. Dist. No. 2, 128 Idaho 7 14,918 P.2d 583 (1996).
Id.
Scott V. Castle, 104 Idaho 719,724,662 P.2d 1163 (Idaho Ct. App. 1983).
Id.
Rules Sales & Service, Inc. v. U.S. Bank National Assn., 133 Idaho 669, 675,991 P.2d 857 (Idaho Ct.
App. 1999) (citing Idaho Migrant Council, Inc. v. Northwestern Mut. Lye Ins. Co., 110 Idaho 804,806,718
P.2d 1242 (Idaho Ct. App. 1986)).

'
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purchase price would be reduced to $130,000; and the reduced price would be paid on an
accelerated basisa8
The parties' conduct implies that the purchase agreement was orally modified.
Apple's made payments of between $5000 and $25,000 over the course of a year, and the
payments totaled $130,000.~Mr. O'Dell accepted the checks. He also purchased from
Apple's one of the vehicles Apple's had previously purchased from him, a vehicle that
was part of Mr. O'Dell's ~ollateral.'~
Mr. Odell also released liens on seven vehicles that
had secured Apple's debt." Based on the parties' conduct, and Mr. Orr's uncontradicted
affidavit, the Court finds that the purchase agreement was orally modified.
The O'Dells have failed to dispute the oral modification or raise an issue of fact
regarding its terms--even after being given every opportunity to do so. The O'Dells
have submitted two documents that would potentially raise an issue of fact. They filed a
verified answer, and they filed the affidavit of Thomas O'Dell. The O'Dells' verified
answer contains only assertions and general denials, not specific facts showing a genuine
issue for trial. l 2 Neither does Mr. Odell's affidavit establish a genuine issue of material
fact.
The Court notes that the O'Dell affidavit was untimely-filed
summary judgment hearing-but

10 days after the

the Court accepted the affidavit to ensure that if an

issue of fact existed, Mr. O'Dell would have the opportunity to bring it to the Court's
attention. The affidavit does not raise an issue of fact.
In his affidavit, Mr. Odell claims that Apple's deposited its final payment directly
to Mr. Odell's bank, without his having seen it.13 Even if this were true, it does not
establish an issue of fact regarding the oral modification or its terms. Mr. O'Dell's
affidavit makes a legal assertion that the written contract could not be modified orally
because it had a provision forbidding oral modification.14 Mr. O'Dell's affidavit is not
Aff. of David Orr, 77 13, 14 (Aug. 28,2008).
Aff, of David Orr, 7 14.
lo Aff. of David Orr, fi 23.
" Aff. of David Orr, 7 24.
"Answer to Verified Complaint and Counterclaim (Jan. 4,2008); I.R.C.P. 56(e).
77 1,2 (Oct. 28,2008).
l4 Aff. of Thomas O'Dell, 7 3.
l 3 Aff. of Thomas O'Dell,
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the place to make legal arguments; even if it were, Idaho law does not support his
conclusion. And Mr. O'Dell's affidavit makes various claims about quality of the
s . even if the Court accepts these claims as true,
equipment he sold to ~ ~ ~ l l5e 'Again,
they would not establish a genuine issue of fact as to the oral modification or the terms of
that modification. The O'Dells have failed to set forth specific facts that would establish
a genuine issue of fact for trial.
The Court finds that an oral modification existed and that Apple's has satisfied
the terms of that modification. The Court grants Apple's summary judgment motion as
to Count One-declaratory judgment. The Court denies the O'Dells' summary judgment
motion. The O'Dells argued that the law of accord and satisfaction required judgment in
their favor. In this case, accord and satisfaction is irrelevant-this

is a case about

contract modification; it does not matter how the O'Dells received their final payment.

IV. CONCLUSION
The Court grants Apple's summary judgment motion as to Count Onedeclaratoryjudgment. The O'Dells' summary judgment motion is denied.

So Ordered.

/8

DATED this

day of November, 2008.

I

I .h-

Brent J. Moss, District Judge

4

IS

Aff. of Thomas O'Dell, 114,s.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing Memorandum
day of November, 2008 served upon the following individuals by
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David E. Gabert ISB #3582
Attorney at law
e45 West Center, Suite C
Pocatello, Idaho 8 3 2 0 4
Telephone: (208) 233-9560
Fax: (208) 232-8001
de~abert20020vahco.com

~t torney for Defendant
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
MAGISTRATE DIVISION

APPLE'S MOBILE CATERING, LLC, an
Idaho Limited ~iabilityCompany,

)
)
)
)

Plaintiff,
VS

Case No. CV-07-181

1
1

.

MOTION TO SET ASIDE
COURT'S RULINC3 ON
SUMMARY JUDGMENT

)
)

THOMAS 0'DELL and SHEILA 0'DELL

1

1
1
1

husbacd and wife,
Defendant,

)

COMES

NOW Defendant Thomas OtDell, by and through his

attorney of record, David E. Gabert, and hereby respectfully
moves this court t o R e c o ~ s i d e rits o r d e r of November 18, 2008,

granting Apples scmmary judgment motion as to Count One and
denying Summary Judgment a s t o OIDells. This court can not rule,

by clear acd convincing evidence, that the plaintiff has met his

burden of proving that the doctrine of p a r t performance provides
an

exception tc the Statute of Frauds. See Simmons v. Simmons,

134 IC 824, 11 P . 3 a 20 (2000)

There is c o n f i i c t i n g evidence,

through the Defendant's affidavit of denial; the extraneous

MOTION TO SET ASIDE
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evidence relied upon was biased aad unreliable, and cloaks the
Plaintiff's obvious Fraud upon this court, first attempting an
Accord and Satisfaction, then course of 3erformance. Under the

above case, the Plaintiff has not met his burden of persuasion by
the necessary Clear and Convincing Evidence, of a Course of

Perforrance exception to the Statue of Frauds, and must be
retained for trial. Boesiger v. F r i e r 85 ID 551, 381 ~ . 2 d802
(1963).

The Defendant is entitled to confront this evidence at

trial; in addition, the Plaintiff has not shown the Equitable
Estoppel

required in the long line of cases such as Simmons, and

t h a t he relied, to his detriment, upon the alleged Parz

performance. P a r t Performance, under these circumstances, has
nct been shown, as a required matter of law, nor to estopp

the

Cefendant from relying upon the Statute of Frauds, also required
under this line of cases.
CONCLUSION

The court should r e v e r s e its ruling of November 18, 2008,

granting Apples summary judgment motion as to Count 3ne and
denying Summary Judgment as to OIDells,andreconsider the matter
for trial or in t h e alternative, grant O'De1lts Motion for
summary Judgment, as Plainziff has not shown he is entitled to
this Judgment by Clear and Convincing Evidence.

DATED this

day Decembe

2008.

Q&?

&*

David E. Gabert, ~ s q .
Attorney for Defendant
,

MOTION TO SET A S I D E
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CERTIFICATE OF .SERVICG
I HEREBY CERTIFY t h a t on thit?('$day

of December , I

served a t r J e and c o r r e c t copy of the foregoing Motion to
Reconsider Sunnnary Judgment Oxder by United S t a t e s M a i l , postage

JUSTIN B. OLESON

n?-JTPiDRIJNKE

2008 DEC I I AH I I: 80

BLASER, SORENSEN 81OLESON, Chartered
Attorneys at Law
285 N,W. Main
P.O. Box 1047
Blackfoot. ldaho 83221
(208) 785-4700
Fax No. 785-7080
ISB #6412

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
APPLE MOBILE CATERING, LLC, an
Idaho Limited Liability Company,

)
)
) Case No. CV-2007-181
)
) MOTION TO SHORTEN TlME
)
)
)
)
)
)
)

Plaintiff,
VS

THOMAS O'DELL and SHEILA O'DELL,
husband and wife,
Defendants.

COMES NOW the Plaintiff, by and through its attorney, Justin B. Oleson,
and hereby motions the court for its order allowing the Plaintiff to shorten the required
time to hear its Motion To Enter Order.
DATED AND SIGNED this //day

of December, 2008.
EN & OLESON, Chrt.

MOTION TO SHORTEN TIME

,

2.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this j&day of December, 2008, a true and
correct copy of the foregoing MOTION TO SHORTEN TIME was served by the method
indicated below and addressed to each of the following:

JUSTIN B. OLESON
BLASER, SORENSEN & OLESON, Chartered
Attorneys at Law
285 N.W. Main
P.O. Box 1047
Blackfoot. ldaho 83221
(208) 785-4700
Fax No. 785-7080
ISB #8412

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
APPLE'S MOBILE CATERING, LLC, an ldaho
Limited Liability Company,
Plaintiff,
VS

)
)
) Case No. CV-07-181
)
) MOTION TO ENTER ORDER
)
)

1

THOMAS O'DELL and SHEILA O'DELL,
husband and wife,

)
)
)
)

Defendants.

COMES NOW the Plaintiff, Apple's Mobile Catering, LLC, by and through its
attorney, Justin B. Oleson, and moves the court to enter the proposed order, attached hereto as
Exhibit "An, to finilize this matter.
THEREFORE, Plaintiff's counsel believes the proposed order is appropriate
under the circumstances and requests the court enter said order.
DATED AND SIGNED this / n a y of December, 2008.
EN & OLESON, Chrt.
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CERTIFICATE OF SERVICE

JUSTIN B. OLESON
BLASER, SORENSEN & OLESON, Chartered
Attorneys at Law
285 N.W. Main
P.O. Box 1047
Blackfoot, ldaho 83221
(208) 785-4700
NO.785-7080
ISB #6412

ax

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
APPLE'S MOBILE CATERING, LLC, an
Idaho Limited Liability Company,

)
)
) Case No. CV-07-181

1

Plaintiff,

) ORDER
)

1

THOMAS O'DELL and SHEILA O'DELL,
husband and wife,

)
)
)

1

Defendants.

)

This matter came before the court after the parties motion's for summary
judgment. Appearing for plaintiff, Apple's Mobile Catering, LLC, was its attorney, Justin
B. Oleson; appearing for the defendant Thomas O'Dell was David E. Gabert.

After considering the submissions by the parties and having heard the
arguments presented by counsel for Plaintiff and Defendant, the court finds that there is
no genuine issue of material fact in dispute as to Plaintiffs Count One for declaratory
judgment. Therefore Plaintiff is entitled to judgment as a matter of law on its Count
One and to relief requested in that count. The resolution of that count renders moot all
of the other counts and claims asserted by Plaintiff except for Plaintiffs Count Six, its
ORDER
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claim for attorney fees. Although Defendant O'Dell has asserted a "counterclaim," that
claim - failure to name an indispensable party - is an affirmative defense and not a
claim for relief, and will be treated as such. Defendant O'Dell has not pursued that
affirmative defense in response to Plaintiff's motions, and, on its face, does not have
merit.
Now, therefore, it is hereby
ORDERED that:

I

Plaintiffs motion for summary judgment on Plaintiffs Count One

should be and is hereby granted. The declaratory relief requested by Plaintiff is granted
and judgment will entered as follows:
a.

Declaring that all obligations owed by Plaintiff, Apple's

Mobile Catering, LLC, to Thomas O'Dell, arising from the sale of assets in 2001 have
been satisfied and discharged.
b.

Defendant O'Dell shall deliver to Plaintiff the note and other

documents evidencing Plaintiffs past indebtedness marked paid in full, or in the
alternative declaring such notes and other documents cancelled.

1GXDBAF27DW000184 Title #B97629338

GRUM

TI

1983

42807

Title #C88115093

TlMP

TL (SEMI)

1978

M60DA7J008288

Title #D93371230

CRUl

TK

1977

d.

To allow or enable the Department of Transportation, for the

State of Idaho (the "Department") to issue to Plaintiff new Certificates of Title on the
vehicles identified in paragraph 3 above without listing Defendants as a secured
creditor or having any other interest in and to the vehicles, it is hereby declared that the
duplicate titles printed by the Department May 13, 2005, at the request of Thomas
O'Dell are null and void, and that the original titles printed or issued on or about May 20,
2004, in the possession of Plaintiff may be relied upon by the Department to issue new
titles. In May of 2004, Defendant Thomas O'Dell signed the original titles issued May

20, 2004, releasing his lien on the vehicles described in those titles. Defendant O'Dell
does not have a security interest in the vehicles because Apple's has satisfied and
discharged those obligations to O'Dell that had been secured by the vehicles and
because O'Dell released his liens on those vehicles. Plaintiff, Apple's Mobile Catering,
LLC, is entitled to have new certificates of title issued for the vehicles without Defendant
O'Dell listed as a lienholder.
e.

All financing statements filed by Defendants, specifically

Thomas O'Dell, with the Secretary of State for the State of Idaho, or in any other
jurisdiction, shall be and are hereby terminated.
f.

This court shall retain jurisdiction over this matter to enforce

the terms of the judgment that is entered and upon proper notice and opportunity for a
hearing, the court will entertain such other and additional motions and will enter such
ORDER
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orders that might be necessary to carry out the terms and otherwise implement this
judgment.
2.

Plaintiff's counts Two through Five are rendered moot by this

court's disposition of Plaintiff's Count One and are dismissed without prejudice.

3.

Defendant's "counterclaim" based upon the theory that Plaintiff has

failed to name some indispensable parties is not a counterclaim but is an affirmative
defense and is overruled.
4.

Plaintiff is deemed to the prevailing party and pursuant to its Count

Six may apply for recovery of its attorney fees and costs.
DATED:

,2008
Hon. Brent J. Moss
District Court Judge
CLERK'S CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this
day of December, 2008, a true and
correct copy of the foregoing ORDER was served by the method indicated below and
addressed to each of the following:

U

Justin B. Oleson
BLASER, SORENSEN & OLESON
P.O. Box 1047
Blackfoot, ID 83221

U
U

U.S. Mail
Fax
Courthouse Box
Hand-Delivery

David E. Gabert
Attorney at Law
845 West Center, Ste C-11
Pocatello, ID 83204

U
U
U
U

U.S. Mail
Fax
Courthouse Box
Hand-Delivery
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O R & OLESON,
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Chartered
Attorneys at Law
286 N.W. Maln
P.O. Box 1047
Blackfoot, Idaho 83221

PH 3: 56

208 785-4700
Fix N i . 7857080
ISB #6412

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, M AND FOR THE COUNTY OF CUSTER

APPLE'S MOBILE CATERING, LLC, an
Idaho Limited Liability Company,

1
1
) Case No. CV-07-0000181

Plaintiff,
vs
THOMAS O'DELL and SHEILA O'DELL,
husband and wife,
Defendants.

1

) PLAINTIFF'S RESPONSE
) MEMORANDUM I N OPPOSITION TO
) MOTION FOR RECONSIDERATION
) FILED BY THOMAS OPDELL

1
)

COMES NOW, Plaintiff, Apple's Mobile Catering, LLC ("Apple's"), by and
through its attorney of record, Justin B. Oieson, and offers this response memorandum in
opposition against the motion for reconsideration filed by Thomas O'Dell.

Defendant's motion for reconsideration should be denied.
With respect, Defendant's motion makes no sense. Defendant says things
like 'Statute of Frauds," "Fraud upon this court," and that he is "entitled to confront that
evidence at trial" that have nothing to do with tho issues in this case or, more importantly,
this court's decision to grant Piaintiffs motion for summary judgment and deny his motion
for partial summary judgment. Defendant's motion points to nothing in the court's decislon
that suggests error. He does not discuss the specific facts offered by Apple's, and he fails
to acknowledgethat he did not produce any relevant evidence. Moreover, Defendant does

PLAINTIFF'S RESPONSE
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not contest any of the conclusions this court reached with regard to the facts that are and
were material to the motlons filed by Apple's. Defendant makes only very general
contentions without offerlng any real analysis, and for this reason alone his motion should
be denied.
Defendant seems to contend that the Statute of Frauds applies here and
cltes two cases. If that is what he is contending, he Is very wrong. The Statute of Frauds
applies with respect to real estate transfers, There is no real estate involved in this case;
the parties' contract concerned personal property. Both cases relled upon by Defendant
Involveddisputes over the transfer of real estate so they do not apply here elther. The flrst
sentence of Simons v. Simons, 134 ldaho 8 2 4 , l IP.3d 20 (2000) reads: "DeLila Simons
(DeLlla) appeals the district court's decision ordering specific performance of a contract for
the conveyance of real property." Id. at 826 (emphasis added). The first sentence of the
opinion in Boesiger v. Freer, 85 ldaho 551, 381 P.2d 802 (1963) reads: "This action was
commenced on February 17, 1959, by appellants, * '* seeklng restitution and possession
of farm lands in Elmore County allegedly belonging to Boesiger." Id. at 559 (emphasis
added).

Nelther of these case, therefore, are applicable to this case in any way.

Defendant's motion is utteriy baseless.
in any event, as this court detailed In its decision, there is uncontmvered and
ovelwhelmlng evldence that Apple's paid Defendant funds on an accelerated bases
pursuant to an agreement with Defendantin exchange for a reductionof Apple's obiigatlon.
Defendant beneffited from that agreement and but reneged on his promise. Again,
Defendantoffers nothlngto refute the evidence of that agreement, and offers no alternative
explanation for the accelerated payments. In sum, there is no evidence in the record that
contradicts the evidence submitted by Apple's.

PLAINnCFS RESPONSE IN OPPOSITION TO MOTION FOR RECONSlDeRATlON
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this I A day of December, 2008, a true and
correct copy of the foregoing PLAINTIFF'S REPLY MEMORANDUM IN SUPPORT OF
ITS MOTIONS FOR SUMMARY JUDGMENT was served by the method indicated below
and addressed to each of the following:
David E. Gabert
Attorney at Law
845 West Center, Suite C
Pocatello, ID 83204

w:.
U

Courthouse Box
Hand-Delivery

b

1.l i 4 ; L l ~.,/,./,.l,\!
'i,
:
OUSTER COUNTY
IDAHO
l!

RUTH BRIJNKER

ZOOBOEC 16 Atlll:09
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

original agreement to lend was in writing. The issue is whether that agreement was orally
modified, and if so, what the terms of that modification were.
The Court found that an oral modification did exist, and the terms of that
agreement could be implied from the parties' conducts3 Apple submitted sufficient facts
to establish the terms of that oral agreement.' After being presented this evidence, the
O'Dells "failed to dispute the oral modification or raise an issue of fact regarding its

CERTIFICATE OF SERVICE

IDAHO
RUTH BRUNKER

20093AN-6 At411: 17
THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, CUSTER COUNTY
APPLE'S MOBILE CA TERING, LLC, an
Idaho Limited Liability Company,
Case No.: CV-07-181

Plaintiff.

ORDER
VS.

TtIOMAS 0'DELL and SHEILA O'DELL,

1

husband and wife,
-- .- -_-Defendants
--

---.-.

_

_ - ..._ ___.._.
- _ __ _ _ _ _ _

'Shis Coi~rt,having rendered its Memorandum Ilecision granting Plaintif'fys Motion for
Summary Judgment, NOW THEREF'ORE,

IT IS HEREBY ORIIEREII:
1. Plaintiffs request for declaratory relief is granted and judgment is entercd as ii)llows: .
a. Plaintiffs obligation to Defendants, arising fi-om the sale and purchase oi'assets
in 2001, has been Sully satisfied; Defendants' claims to the contrary are dis~nisscd
with prejudice.

b.

Defendants have no interest in, nor any lien rights to, seven (7) vehicles which
were part of the 2001 sale of assets. (See attached copies of Cerliiicatcs of l'itle
for each vchiclc.) Plaintiff is entitled to a Certificate of 'ritlc for each vehicle liec

of any lien rights of the llefendants.
c. All security agreements, financing statements, lien claims, etc. arising from the
2001 sale and purchase of assets between Plaintiff and Defendants, in favor of thc
Defendants, are of no further force or effect.
2. The remaining counts in Plaintiff's complaint are rendered moot by this ('ourt's grant of'
Summary Judgment on count I, and are hereby dismissed.

3. Defendant's Motion for Summary Judgment is denied.
4. Defendant's couilterclaim is dismissed.

5. Plaintiff is entitled to an award of its reasonable costs incurred in the prosecution of'll~is
matter.

Dated this 5"' day of January, 2009
Brent J. Moss,
Ilistrict Judge
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JUSTIN 6. OLESON

20BJAN20.

BLASER, SORENSEN & OLESON, Chartered
Attorneys at Law
285 N.W. Mall?
P.O. Box 1047
Blackfoot. ldaho 83221
(208) 785-4700
Fax No. 785-7080
IS8 #8412

3 05

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
APPLE'S MOBILE CATERING.LLC, an ldaho
Limited Liabiiity Company,

)

1

) Case No. CV-2007-181

Plaintiff,

1

) MOTION FOR,ATTORNEYIS FEES AND
) COSTS

vs

1 .
1 ,

THOMAS O'DELL and SHEILA O'DELL,
husband and wife,

)

.Defendants.
.

1

COMES NOW Justin 0. Oleson of BLASER, SORENSEN & OLESON,

.

Chartered, and pursuant to ldaho Codes 12-120. 12-121. 12-123 and I.R.C.P. 54 et seq, the
court ordered the Defendant to pay the Plaintiff's reasonable attorney's fees and costs. This
Motion is supported by the Affidavit of Justin B. Oleson. Affidavit of Bruce Orr and the
Memorandum of Attorney's Fees and Costs filed herewith requesting attorney's fees in the sum
of $27,497.50 and costs in the sum of $404.70.
DATED AND SIGNED this

Chrt.
.. ..-. .

By:

%STIN 0. OLESON
Attorneys Defendant

/'
MOTION FOR FEES & COSTS
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JUSTIN B. OLESON

BLASER, SORENSEN & OLESON, Chartered

Attorneys at Law
285 N.W. Maln
P.O. Box 1047
Blackfoot. ldaho 83221
(208) 785-4700
Fax NO. 785-7080
ISB #6412

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
APPLE'S MOBILE CATERING. LLC, an ldaho
Limited Liability Company,
..

) Case No. CV-2007-181
)
) AFFIDAVIT IN SUPPORT OF MOTION
) FOR ATTORNEY'S FEES AND COSTS

Plaintiff,

vs

1

THOMAS O'DELL and SHEILA O'DELL,
husband and wife,

) .

1 .

)
I

Defendants.

STATE OF IDAHO

)

1

1

):ss

County of Bingham

)

JUSTIN 0. OLESON, being first duly sworn on oath, deposes and says:
1.

That I am over the age of majority and have personal knowledge of the

facts set forth herein and they are true and correct to the best of my knowledge.
2.

That I am the attorney of record for Plaintiff in the above entitled actlon. I

obtained a Juris Doctorate degree from the University of ldaho School of Law, in 2001 and have
been practicing law since then.

3.

That I am licensed to practice law in the Courts of ldaho and the United

States District Court for the District of ldaho. A substantial portion of my practice has been

- devoted to civil litigation. 4.

.'--'

.

'

. - - - . -

,

-..

.. - . .

That I submit this Affidavit in Support of Plaintiffs Molion for Attorney

Fees and Costs and further in support of Plaintiff's Memorandum for Fees and Costs.
AFFIDAVIT OF FEES & COSTS
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Det
1 Fee Transaction File Li,,
'
Blaser, Sorensen & Oleson Chartered

Date: 01/19/09

Page: 1

From 01/01/07
Client

------

n '1- B K
Atty Cat Src P X C C Tcode

Date

---- --- --- - - - - -----

----

7366.00 01/04/07

004

2

A

1

Rate

Hours

Amount

125.00

1.50

187,SO

----

Client consultation, open file, legal letter to
client, read and review file
Subtotal for 01/04/07

Billable
Total

004
2
A
14 125.00
Read and review file, legal letter to Court

7366.00 02/05/07

.

004

2

A

.

11

0.20

25.00

125.00

Billable
Total

Bil lab1.e
Total

Bi

004
2
A
11
Telephone conference with client

.

..

.

AFFIDAVIT OF FEES AND COSTS

37.50

-----

7366.00 04/03 /07
.
004
2
A
14 125.00
~ e a dand review file, legal letter to client

7366.00 05/08/07

0.30

37.50
37.50

004
2
A
13 125.00
Draft Complaint, read'and :review file, legal
letter to Client

Subtotal for 04/03/07

-----187.50
187.50

----

7366.00 03/18/07

Subtotal for 03/18/07

---1.50
1.50

0.30
0.30

Telephone conference 'with client

Subtotal for 03/02/07

------

Billable
Total

Subtotal for 02/05/07

7366.00 03/02/07

-----

----

-----

0.20
0.20

25.00
25.00

1.85

2
- 3- 1-.-7-5-

----

------

1.85
1.85

231.25
231.25

0.35

43.75

I
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De il Fee Transaction File L1
Blaser, Sorensen & Oleson Chartered

Page: 2

From 01/01/07
H T B R

Client

------

Date

----

Atty Cat Src P X

Subtotal for 05/08/07

Rate

Tcode

004

2

----

Hours

-----

Amount

0.20
0.20

25.00
25.00

Billable
Total

Subtotal for 05/23/07

7 3 6 6 . 0 0 06/13/07

C C

---- --- --- - - - - -----

Billable
Total

.

'

------

A

125.00

14

0.60

75.00

u.60

75.00
75.00

Read and review e-mail with changes to Complaint,
legal letter, Modify Complaint
Subtotal for 06/13/07

7366.00 07/16/07

004

2

Billable
. Total
A

14

0.60

125.00

Read and review file, call to client
Billable
Total

Subtotal for 07/16/07

7366.00 08/24/07

004

2

A

13

125.00

Revise document

Subtotal for 08/24/07

Billable

1.85
1

Qc;

231.25
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Page: 3
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Blaser, Sorensen & Oleson Chartered

From 01/01/07

H T B R

Client

Date

Atty Cat Src P X C C Tcode
Rate
------ ---- ---- --- --- - - - ---Subtotal for 09/24/07
Billable

Hours

-----

Amount

0.40
0.40

50.00
50.00

2
A
11 125.00
0.40
004
Telephone conference with client, l e g a l letter to
client, f a x complaint

50.00

- - - - a

Total
7366.00 09/25/07

Subtotal for 09/25/07

Billable
Total

------

----

-----

0,40
0.40

50.00
50.00
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Date: 01/19/09

Page: 4

From 01/01/07
Client

------

Date

----

H T B R
Atty Cat Src P X C C Tcode

---- --- --- -

Subtotal for 12/13/07

- - - -----

Rate

Hours

----

- m e - -

Billable
Total

004
2
A
14 125.00
Read and review Order and file, legal letter to
client, draft Discovery

7366.00 12/17/07

Subtotal for 12/17/07

Billable
Total

2
A
14
25.00
006
Read and review file, draft discovery

7366.00 12/19/07

Subtotal for 12/19/07

Billable
Total

.

Amount

------

0.20
0.20

25.00
25.00

0.60

75.00

----

-----

0.60
0.60

75.00
75.00

0.50

12.50

----

..----

0.50
0.50

12.50
12.50
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Date: 01/19/09

Page: 5

From 01/01/07
H T B R

Client

------

Date

----

Atty Cat Src P X C C Tcode

---- --- --- -

-

-

Subtotal for 02/08/08

- - - - _ _ Rate
----

Hours

Amount

0.40

50.00

0.85

106.25

------

-----

Billable
Total

006
2
A
Work on document, mailing

7366.00 02/19/08

Subtotal for 02/19/08

Billable
Total

004
2
A
14 125.00
Read and review file, return clientls.call

7366.00 03/18/08

Subtotal 'for 03/18/08

B'illable
Total

004
2
A
14 125.00
~ e a dand review Bankruptcy Documents, legal
letter to client, call to Trustee

7366.00 04/16/08

Subtotal for 04/16/08

7366.00 04/25/08

004

2

.

A

----

------

Billable
Total

0.85
0.85

106.25
106.25 .

13

0.40

50.00

125.00

Pretrial, e-mail client
Subtotal for 04/25/08

7366.00 0'5/01/08

004

2

A

----

-----

Billable
Total

0.40
0.40

50.00
50.00

14

0.75

93.75

125 - 0 0

Read and review file, work on Summary Judgment,
call to client - message

-.

-----

---Subtotal for 05/01/08
.

.

-

.

.. .

Billable
Total

.

7366.00 06/30/08

004

2

A

125.00

13

Work on case, e-mail client

AFFIDAVIT OF FEES AND COSTS
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Date: 01/19/09

Page: 6

From 01/01/07
Client

------

Date

----

H T B R
Atty Cat Src P X C C Tcode

---- ---

- -

I - -

I

- -----

Rate

----

Hours

Amount

1.80

225.00

-----

------

Bi 1lable

Subtotal for 06/30/08

Total
7366.00 07/11/08

004

2

A

14

125.00

Read and review file, e-mail client, phone call

----

------

1.80
1.80

225.00
225.00

004
2
A
14 125.00
3 .85
Read and review e-mail from Bruce, read and
review file, draft documents, call to Bruce, call
to Court, fax documents to Court

481.25

Subtotal for 07/11/08

Billable
Total

7366.00 07/15/08

Subtotal for 07/15/08

illa able
Total

.

----

---...--

3.85
3.85

481.25
481.25
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Date: 01/19/09

Page: 7

&

From 01/01/07
H T B R

Client

------

Date

----

Atty Cat Src P X C C Tcode

--- --- - - - - -----

- . . - I

Subtotal for 08/20/08

Rate

----

Billable
Total

2
A
14 125.00
7366.00 08/28/08
004
Read a n d review e-mail, e-mail client

Subtotal for 08/28/08

Billable
Total

A
14 125.00
004
2
Read and review document, File for Summary
Judgment and Motion

7366.00 09/03/08

Subtotal for 09/03/08

Billable
Total

2
A
11 125.00
004
Telephone conference with Bruce, read and review
e-mail, read and review file and documents ..

7366.00 09/08/08

Subtotal for 09/08/08

Billable
Total

.

7366.00 09/09/08
004
2
A
14 125.00
Read and review documents, e-mail Bruce

Subtotal for 09/09/08

Billable
Total

004
2
A
11 125.00
Telephone conference with Bruce, read and review
documents, revise documents for filing

7366.00 09/11/08

Hours

Amount

1.80
1.80

225.00
225.00

0.85

106.25

----

------

0.85
0.85

106.25
106.25

1.80

..

. . .

Billable
. Total
,

. . . a .

7366.00 09/12/08

004

2

A

13

.

125 .OO

.

Finalize documents, copy and send out, e-mail

AFFIDAVIT OF FEES AND COSTS
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225.00

----

------

1.80
1.80

225.00
225.00

2.85

356.25

----

------

2.85
2.85

356.25
356.25

0.30

37.50

----

----..

0.30
0.30

37.50
37.50

2.80

350.00

---Subtotal for 09/11/08
.. . .. . .
.

---.---

-----

2.80
2.80
2.50

-----350.00
-. -350.00
312.50

,
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Date: 01/19/09

Page: 8

From 01/01/07
H T B R

Client

------

Date

Atty Cat Src P X C C Tcode
------ - - - -

Rate

Hours

Amount

14 125.00
0.45
Read and review Discovery Answer, legal letter to

56.25

----

---

- I - - -

----

-----

------

Bruce
Subtotal for 09/12/08

7366.00 09/24/08

004

2

Billable
Total

A

client and Bruce
Subtotal for 09/24/08 ..

Billable
Total
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Date: 01/19/09

Page: 9

From 01/01/07
H T B R

Client

------

Date

----

Atty Cat Src P X C C Tcode

---- --- --- - - - - -----

Subtotal for 10/15/08

Rate

----

Billable
Total

004
2
A
13 125.00
E-mail Bruce, draft Order, legal letter

7366.00 10/16/08

Subtotal for 10/16/08

Billable
Total

Hours

Amount

8.25
8.25

1031.25
1031.25

0.80

100.00

----

------

------

-----

0.80
0.80

,

100.00
100.00

004
2
A
14 125.00
0.60 ..
Read and review file, review Order, read and
review e-mails, legal letter to Gabert, e-mail to
Bruce

7366.00 10/21/08

Subtotal for 10/21/08

Billable
Total

004
2
A
14 125.00
Read and review Affidavit, Minute Entry,
Preparation of Order, call from Bruce and avid,
fax to Bruce and David, legal letter to Gabert,
read and review Response

7366.00 10/28/08

Subtotal for 10/28/08

Billable
Total

004
2
A
14 125.00
Read and review documents, fax to client

7366.00 10/29/08

Subtotal for 10/29/08

7366.00 10/30/08

004

2

A

Billable
Total
14

125.00

75.00

----

-"---

0.60
0.60

75.00
75.00

1.75

218.75

-"--

-"---..

1.75
1.75

218.75
218.75

0.35

43.75

----

-----

0.35
0.35

43.75
43.75

0.75

93.75

Read and review e-mail, e-mail documents to
client
-

..

----
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Fee Transaction File LA*
Blaser, Sorensen & Oleson Chartered

Date: 01/19/09

Page: 10

From 01/01/07
H T B R

Atty Cat Src P X C C Tcode
Rate
------- --- --- - ----- ---Subtotal.for 10/30/08
Billable
Total

Client

Date

-

a _ - - - -

7366.00 11/07/08

004

2

-

A

13

Hours

Amount

0.75
0.75

93.75
93.75

-----

------

125.00

E-mail Bruce and David, phone call
Subtotal for 11/07/08

Billable
Total

004
2 .
A
14 125.00
Read and review e-mail and proposed memo, e-mail
client, draft Affidavit, legal letter to Court

7366.00 11/10/08

Subtotal for 11/10/08

Billable
Total

1.10

137.50

1.60

200.00

0.40

50.00

'

,

7366.00 11/11/08

004

2

A

11

125.00

Telephone conference with Bruce, draft Motion to
Enter Order, Motion to Shorten Time, legal letter
to clerk. call e n Gabbet - message

Billable .
Total

Subtotal for 11/11/08

7366.00 11/14/08

004

2

A

14

125.00

Read and review e-mail from Bruce, call to Court,
call to Bruce - message
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- 270

-

L V ~
LUUD

rnn

I I . LI

LUO

t 03

Date: 01/19/09

Blas
D(@

a

J53U

1U o I J

a018

1 Fee Transaction File L
Sorensen 6. Oleson Chartered

Page: 1 2

From 01/01/07
H T R R

Client

------

Date

..---

Atty Cat Src P X C C Tcode

---- --- ---

Subtotal for 12/16/08

- - - - -----

Rate

----

Billable
Total

004
2
U
11 125.00
Telephone conference with Court, e-mail client,
fax Order to client
~rr/David

7366.00 12/17/08

Subtotal for 12/17/08

Billable
Total

Hours

-----

Amount

0.30
0.30

37.50
37.50

0.70

87.50

------
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JUSTIN 0. OLESON
.-

OWSER. SORENSEN IF1 OLESON.
Altorrioyr ill Law
285 N.W Main
P.0. Uox 1047
Blackfoot, lclaho- 8
(200) 785-4700
Fax No. 785-7080
ISR #64 12

IDAHO

1CUTtI J%I?UNMIL;,R

~morcd

2Qflg JM20 p~ 5: 13

Attorneys for Plaintiff
IN TI-iE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
APPLE'S MOBILE CATERING, LLC, an ldaho
!..in'~ited Liability Company,
Plaintiff,
vs

1

THOMAS O'DELL and SHEILA O'DELL,
Ilusband and wife,
Defendants,

-

'.,L'T'ATE OF OREGON

'

)
)
) Case No. CV-2007-181
)
) AFFIDAVIT IN SUPPORT OF MOTION
) FOR ATTORNEY'S FEES AND COSTS
)
)
)

1
1

1
): ss

C=ountyof M~lltno1nal-i
'

1

BRUCE ti.ORR, being first duly sworn on oath, deposes and says:

1.

That I arn over the age of majority and have personal knowledge o f the

facts set forth herein and they are true atid correct to the best of my knowledge.

2.

I was asked to, and did, represent Apple's Mobile Catering, LLC in the

State of ldaho Seventh Judicial District Court Case Number CV-07-0000181, Apple's Mobile

Catering, LLC v. TI7omas O'Dc.11a11d Sheila O'Dell (the "Action"). I was asked to work with

.J~~stin
Oleson who was and is counsel of record for Apple's in the Action.

117 that

capacity I did

research and prepared affidavits and motions, among other things, as detailed in the list of
services attached.

. ..

3.

. ..

.. . -

I am a partner in the firm of Meyer & Wyse LLP and have been in the

ictive practice of law ancl a member of tl-le Oregol.1 State Bar since 1981. 1 obtained a B.S.
AT-'I'IDAVIT OF FEES 6: COSTS
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irom California Polytechnic State University (San Luis Obispo) in 1976, an M.A. from University
o f California at Santa Barbara in 1977, and a J.D. from Northwestern School of Law Lewis and

Clark College in 1981. In addition, I ani a member of the Washington Bar and the bars of the
U1.1itedStates District Courts for Oregon and Western Washington. I have extensive
experience in commercial litigation, secured transactions and bankruptcy law. My brother,
Oavid Orr, asked me to represent Apple's, but I have not financial interest in that company, I
am not a member nor have I ever received a salary from Apple's.
An itemization of the sewices provided and the hours spent in connection

5.

with my representation is attached.hereto.
The services I rendered weleenecessary and the time I spent on the tasks

6.

was reasonable. I became involved in this Action to assist Mr. Oleson in defeating the motion
for sl.llnmary judgment filed by Mr. OIDell. In addition, at that time Mr. OIDell was in a pending

Chapter 'I3 banltruptcy case. I have extensive experience in bankrliptcy law and so I was

.

asked to aid Apple's as it evaluated the impact of that bankruptcy filing on the Action itself and
on Apple's clainis 'against Mr. OIDell and his clai~nsagainst Apple's.
Thereafter, I continued to represent Apple's. I prepared the affidavits

7.

s~gnedby Mr. Cain and Mr. David Orre. I then prepared Apple's motion for sit~nrnaryjudgment
and Apple's response to the motion for sLlnimary judgment filed by Mr. OIDell. Again, the time I
spent on this niatter is reasonable. I have discounted many hours, and my hourly rate, to
reflect the fact that I do not practice in Idaho on a regular basis. In this case, however, because
of the history of this matter and the fact that a motion for summary judgment was filed by Mr.

O'll)ell, and he was in a pending bankruptcy case, and bscal~seit became necessary (a trial
was scliedulecl for September 2008) for Apple's to secure additional legal services. I worked

with Mr. Oleson to prepare tlie motio~is,the affidavits, and collected documents from the client
;~ndthe State of Oregon, but we keep my fees down by having Mr. Oleson remain the attorney
. .. ..

. .

- .

...

.

of record and appear for Apple's in court.

8.

This affidavit is filed in support of Plaintiff's motion for attorney fees and

costs arid further in s ~ ~ p p oofr t IJlaintiff's Memorandum for Fees and Costs.
9.

Billings generated by my office are prepared from itemized time records

AI'FIDAVIT OF FEES R COST:;
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which are contemporaneously prepared by tile attorney who performs the work in question.

The software program used for billing is called Billing Matters. The time records contain a
!~an'ativedescription of the work performed and the time spent, from July 2008 through
Ilecernber 2008. A true and correct copy of the work contained on those time records are
attached as Exhibit "1."
10.

Tlie billing rales for the attorneys who have worked on this file for the

period of July 2008 through December 2008 are as follows:
Bruce H. Orr:

$175.00 per hr. x 110.30 hrs

TOTAL:
11.

=

$1 9,477.50

$19,477.50

.

I believe that the aforesaid rates are reasonable, given my experience,

the experience' of the other lawyers who have worked on this file, particularly in tlle area of law
lnvolved in this case, the desirability of this case, and what I have learned about the rates
charged by other attorneys with comparable experience that practice in the Southern Idaho

e

01/20/2009
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.---.---

--.--..--..Apple's Moblle Catering, LLC
APPMO Tom O'Deii

--

-.....-

-

Listing of TimelFees
-.--..--

-___
__

Account No.: APPMO\ODT0
Date: 111612009

-

---...----...-------T
7/14/2008

711512008

71'1612008
7/17/2008

7/18/2008

7/21/2008

7/26/2008

7/27/2008

7/27/2008

-

. _-___

_---_-,____-_---__-__-__

Review status of case, perlditig motion for
summary judgment and possible defenses and
timlng, conslder pending bankruptcy case and
outline options
Continue review of case and prepare outline of
issues and problems to be addressed, Prepare
initial response to pendlng motion for summary
judgment filed by O'Dell in ligiit of the pending
bankruptcy case and in light of the scheduled
hearing data, lnsufficlent time to prepare a
response, options; Evaluation of.case with J.
Oleson
Review result of motion and objection based upon
timing of hearlng, consider options and issues
Revlew status of discovery sent to O'Deil, lack of
response and consider options re notice to be filed
witli the court to confirm service of requests for
admissions and the non-response; revlew Issues re
motion to cornpel
Review case law re requests for admissions, timing
of response and optlons for non-respondlng party
to avoid consequence of failing to respond,
consider issue of O'Dell's bankrutcy In context of
request for admisslon
Review documents re options in light of motion for
sulnmary judgment, consider substance of
response and issue of requests for admissions,
revlew timing issues and options for going forward
with motion for summary judgment, fax to J. Oleson
re discovery options and issues to be addressed
Prepare substantive response to O'Dell's motion for
summary judgment, review cases and statutes re
accord and satisfactlon, aiternatlve theories and
evidence to be submitted In opposition,
Review statutes re sufficiency of requests for
admissions; Additional research re accord and
satisfactlon issues raised by O'Dell in motion for
su~nniaryjudgment, review cases, statutes re
accord and.satisfaction, review cases re novation
and modificatlon of contract, evidence of
performarice in light of nothing in writing. Review
cases and status of discovery for plaintiff's motion
for sulnrnary judgment and to defeat O'Dell's
motion for summary judgment
Revi'ew statutes re sufliclency of requests for
admissions; Additional research re accord and
satisfaction Issues raised by O'Dell in motion for
summary judgnient, review cases, statutes re
accord and satisfaction, review cases re novation
and modlflcation of contract, evidence of
performance in light of nothing 111writing. Review

A F F I D A V I T O F F E E S A N D COSTS
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Bruce H Orr

3.30

$577.50

Bruce H Orr

5.10

$892.50

Bruce H Orr

1.10

$192.50

Bruce H Orr

1.70

$297.50

Bruce H Orr

1.80

$315.00

Bruce H Orr

3.70

$647.50

Bruce H Orr

5.50

$962.50.

Bruce H Orr

6.80

$1,190.00

Bruce H Orr

1.80

$315.00

.

-

IgJuzs

_

. --.-- _ _ - . - - . - - .
;+r>ule's Mobile Catering, L1.C
~ I i - P bC)l Toni O'Dell

Listing of TlmeIFees

..--___-.-......--.*.-.- -.---I..---._I--_.--_-

--.-------___

-

.-*-.

-----

-...- "

- _ - - " ..-----.---.

.-Account No,: APPMO\ODTO
Date: 1/16/2009

-.-*.

__I__-

cases and status of discovery for plaintiff's motion
for summary judgment and to defeat O'Dell's
motlon for silmmary judgment

7130/2008

Prepare affidavit of Mr. Cain re conversations and
communications with O'DELL, review and revise
and review tlmeline and information from
Apples regardlng payments under accelerated
terms
:i/0312008
Prepare outline of affidavit for S. Gain and
consider optlons, testinlony at trial, Review
documents re hlstory of transaction, checks and
letter by O'Dell's attorney, consider Issue of proof
of performance and begin David Orr's affidavit
8/04/2008 Prepare outline of affdidavlt for D. Orr re history of
transaction and agreements with O'Dell and
payments, review lssue of what exhibits will be
necessary, including information concerning
payments, checks. information regarding proof of
applications by O'Dell to DMV for dilplicate titles,
proving payments by copies of checks.
81i3511008
Review issues re new titles for vehicles under
Idaho law, call to DMV and review statutes and
applications, research cases for similar problems,
Outline requests for information re applications for
titles for the vehicles in question, Public records
request for tilte llistory to show application for new
titles made by O'Dell in 2005,false representations
by O'Dell
Apples regarding payments under accelerated
terms
811 912008
Review checks and other documents re payments
to O'Dell, continue revisions to affidavit of David
Orr in opposition to lnotionf for summary judgment
and to be used in supporting motion for silmmary
judgment,
13/:!0/2008
Review results of status conference and options for
proceedilig forward, dates for summary judgment
13/27/2000 Prepare and revise affidavit for D. Orr and exhibits,
work to complete edits
812812008
Complete and final 0 . Orr affidavit, review issues
and options
8/28/2008 Prepare motion for sumrnary judgment and
address issues raised in O'Dell's motion for
summary judgment, research issue of accord and
satisfactioli of judgment
,
3 l O
Contiune draft of response to motion for surnn~ary
judgment and motion for surrlmary judgment by
Apple's
9/07/2000 Continue preparation of me1110in support of motioll
for summary judgment and to respond to O'Uell's
motion, address issues of accord and satisfaction,

AFFIDAVIT OF FEES AND COSTS
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H Orr

4.90

$857.50

Bruce H Orr

3.50

$612.50

Bruce H Orr

6.80

$1,190.00

Bruce H Orr

5.80

$1,015.00

Bruce H Orr

1.20

$210.00

Bruce H Orr

0.70

$122.50

Bruce H Orr

3.20

$560.00

Bruce H Orr

2.90

$507.50

Bruce H Orr

1.70

(6297.50

Bruce H Orr

3.20

$560.00

Bruce H Orr

5.20

$910.00

Bruce
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Listing of TimeIFees

--..------.-..---_--..__...-.

..----.--..-

Apple's ~ o h i i eCaterlng, LLC
APPMO Tom O'Deii

Account No.: APPMO\ODTO
Date: 1/16/2009

-

.----. -----

I.---------.-

....-

-

-...-----.-.-.-

-

____.-

options
9/(18/2008

work on and revlse motion and menlo re summary
judgment, continue revlew of statutes, title issues
and bank records, discovery
3/1)012008
Prepare motion and revise issues, theories and
rework fact section, review issites re resporle to
defendant's motion, consider issues re compelling
discovery, O'Dell's failure to respond to cliscovery
91 10/:2008
Prepare final revisions to motion for summary
judgment and revlew edits, alternatives
91 15/2008
Review final documents filed with court, mlstake in
notlce as to date of hearing on motion for sulnlnary
judgment,
!1/29/2008
Review response by O'Dell to motion for summary
jildgment and consider options, discovery issues
and defenses, begin to outllne a.response, Confer
with D. Orr re response and options
0/30/2008
Prepare motion to compel production of documents
and response to unanswered interrogatories,
prepare reply to response to Apple's motion and
response to O'Dell's motion for summary judgment,
review issues re requests for admissions,
'10101/'2008
Complete motion to compel and supportlng
documents, send to J. Oleson
~1010012008 Prepare response to objection re requests for
admission, research; Prepare reply to O'Deil's
response re motion for summary iudgment and
options
.10108/.!000
Review issues re mot~onspending and final repiy
and response.
'1 01 15/2008
Review roesults of hearing and consider issues re
form of order, timing
10122/2008
Consider form of order, review hearing tape and
revise order to be submitted to court
.I 0/25/2000
Revise form of order re summary judgment and
discovery
17/07/2008
Review and revise supplernenlal response Lo SJ
motion objection
1 '1/07/2008
Prepare memo re court's coritinued review of
documents filed by O'Deil re motion for summary
judgment
1211%/%008 Prepare response to motion for reconsideration,

Bruce H Orr

5.90

$1,032.50

Bruce H Orr

6 80

$1,190.00

Bruce H Orr

2.80

$490.00

Bruce H Orr

0.80

$140.00

Bruce H Orr

1.80

$315.00

Bruce H Orr

3.80

$665.00

Bruce H Orr

7.80

$315.00

Bruce H Orr

2.50

Bruce H Orr

2.90

$507.50

Bruce H Orr

0.90

$157.50

Bruce H Orr

1.SO

$332.50

Bruce H Orr

1.50

$262.50

Tony Nickles

0.00

$0.00

Bruce H Orr

3.50

$612.50

Bruce H Orr

4.50

$787.50

.

,

$437.50

'

Subtotal:
Total Hours:
Totai Fees:

A F F I D A V I T OF FEES AND COSTS
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$19,477.50

111.30
$19,477.50
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BLASER, SORENSEN 8 OLESON, Chartered
Attorneys at Law
285 N.W. Maln
P.O. Box 1047
etackfoot. ldeho 83221
(208) 785-4700
Fax No. 785-7080

PH 5: I6

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
APPLE'S MOBILE CATERING, LLC,an ldaho
Limited Liability Company,

)
)
) Case No. CV-2007-181
)
) PLAINTIFF'S MEMORANDUM FOR
) ATTORNEY'S FEES AND COSTS .

Plaintiff,
VS

1
1

.THOMAS O'DELL and SHEILA O'DELL,
husband and wife,

)
)

Defendants.

1
1

..

The Plaintiff, through counsel Justin 6 . Oleson, hereby submits a Memorandum of

.

Attorney Fees and Costs pursuant to I.R.C.P. Rule 54(d)(5). "Attorney fees, when allowable by
statute or contract, shall be deemed as costs in an action and processed in the same manner
as costs and Included in the memorandum of costs; provided, however, the claim for attorney

fees as costs shall be supported by an affidavit of the attorney stating the basis and method of
computation of tho attorney fees claimed." I.R.C.P. Rule 54(e)(5).
Plalntlff's attorney's fees are included in this MEMORANDUM OF ATTORNEY FEES
AND COSTS, pursuant to Rule 54(e)(5), and an affidavit of Justin B. Oleson and Bruce Orr,
counsel for Plaintiff, stating the basis and method of computation of attorney's fees is attached.
Further I.R.C.P. Rule 68 is "designed to encourage settlement to avoid the expense

and time of unnecessary trials, "Gilbert v. City of Caldwell, 112 ldaho 386, 732 P.2d 355 (Ct.
MEMORANDUM FOR FEES & COSTS

-
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App, 1987)."Also, supported by Odziemek v. Wesely, 102 Idaho 582, 634 P.2d 623 (Ct. App.

1981).
The undersigned expressly verifies that to the best of his knowledge and belief the
items contained herein are true and correct and that the costs and attorney's fees claimed are
in compllance with this rule.
The attached fees and costs are reasonable and appropriate considering the time
and labor required, the novelty and difficulty, the skill and experience and ability, th,e prevailing
charges for like work, the time limitations imposed, the amount involved and the result obtalned,
the undesirability of the case and other factors to be determined by the court.

Summarization of fees and costs.
1. Plaintiff claims attorney fees as set forth in the
Affidavit of Justin B. Oleson in the sum of:

$8,020.00

2. Plaintiff claims attorney fees as set forth in the
Affidavit of Bruce Orr in the sum of:

.

$19,477.50

s

Total Attorney's Fees

3. Original Filing Fee
Service Fee
Additional Filing Fee
Certified Letter
Hand Delivery of Documents
Coples

L27.497.50
$88.00
$55.00
$14.00
$42.70
$40.00
$165.00

Total Costs

I

TOTAL FEES & COSTS:

DATED AND SIGNED this&.ay,-

$404.70
$27.902.20

of January, 2009.
,,;P

.yr

BLASER. S O R E N ~ E
& ~OLESON,
~
Chrt.

kk4@f&?.
/'/

#'

By:

MEMORANDUM FOR FEES & COSTS

-
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Attorneys for Plaintiff
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David E. Gabert ISB #3582
Attorney at law
845 West Center, Suite C
Pocatello, Idaho 83204
Telephone: (208) 233-9560
Fax: (208) 232-8001
deaabert2002@vahoo.com

O,'i<t!N!.<!?;'.Ib
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Attorney for Appellant
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

APPLE'S MOBILE CATERING, LLC, an
Idaho Limited Liability Company,

1
1
1
1
1
1
1
1
1
1

Plaintiff, Respondent.
VS

)
)

.

THOMAS O'DELL and SHEILA O'DELL
husband and wife,
Defendant, Appellant.

Case No. CV-07-181

NOTICE OF APPEAL

TO: THE ABOVE NAMED RESPONDENT, Apple's Mobile Catering, LLC, an Idaho Limited
Liability Company, AND Justin B. Oleson, Blaser, Sorensen & Olson, Chrt., 285 N. W. Main, P.O. Box
1047, Blackfoot, Idaho, 83221, and the Clerk of the above entitled Court.

NOTICE IS HEREBY GIVEN THAT:
1.

The above named Appellant, Thomas O/Dell and Sheila O'Dell, Appeals against the above

named respondent, Apple's Mobile Catering, LLC, an Idaho Limited Liability Company, from the final
Judgment and Order Denying Defendant's Motion to Reconsider the Court's decision to grant Plaintiffs

NOTICE OF APPEAL-O'DELL-APPLE'S MOBILE CATERING,LLC-1

-
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summary judgment motion, entered on December 16,2008, and Appeals from the Court's ORDER of
January 6h, 2009, Granting Plaintiffs request for declaratory relief, etc.
2.

That the Appellant has a right to appeal to the Idaho Supreme Court, and the judgments or

orders described in paragraph 1 above, are appealable orders under and pursuant to Rule 11 (a)l I.A.R.
3.

Appellant asserts that the issues on Appeal which the Appellant then intends to assert on

Appeal, are that the Court erred in finding that the Statute of Frauds did not apply to this case, and that for
relief from the Statute of Frauds to come from the Court's finding that the Defendant's conduct implied an
oral modification of the agreement, and establishing terms favorable to the Plaintiff, and that the Defendant
failed to dispute the Oral Modification or raise an issue of fact regarding its terms-even after being given the
opportunity to do so." Appellant asserts that the law requires this finding to be found by clear and
convincing evidence, and that the Court's Order herein appealed &om should be set aside, and the Defendant
permitted to present these issues to the trier of fact, in this case the jury trial the Defendant had requested in
his Answer to Plaintiffs Complaint.
4.

No Order has been entered sealing all or any portion of the record.

5.

(a)@) A reporter's Transcript is requested of the entire portion of the hearing on October 15',

2008, at Challis, Idaho, in this matter.

6.

The Appellant requests the following documents to be included in the clerk's record, in

addition to those automatically included under Rule 28, I.A.R. All motions and memorandum of the
Plaintiff and the Defendant regarding the Defendant's fust Motion for Summary Judgment, the Plaintiffs
Motion for Summary Judgment, and the Defendant's and the Plaintiffs supplemental Memorandum and

(a) That a copy of this notice of appeal has been served on each reporter of whom a transcript has
been requested as named below at the address set out below:
Name and address: M. Rainey Stockton, CSR, T & T Reporting, 525 Park Avenue, Suite 1E

P.O.Box 5 1020, Idaho Falls, Idaho 83405-1020.
(b) That the clerk of the District Court has been paid $100.00 for the estimated fee for preparation of
the reporter's transcript.
#/06
( c ) That the estimated fee

DQ

for preparation of the clerk's or agency's record has been paid.
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BLASER, SORENSEN & OLESON, Chartered
Attorneys at Law
285 N.W. Main
P.O. Box 1047
Blackfoot, ldaho 83221
(208) 785-4700
Fax No. 785-7080
ISB #6412
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
)
)
)
)
)
)
)
)
)

Plaintiff,
vs
THOMAS O'DELL and SHEILA O'DELL,
husband and wife,

Case No. CV-2007-181

EX PARTE MOTION FOR ENTRY OF
ORDER SETTLING AMOUNT OF
ATTORNEY'S FEES AND COSTS IN
FAVOR OF PWNTIFF

1
1
1

Defendants.

COMES NOW the Plaintiff, Apple's Mobile Catering, LLC, by and through
counsel, Justin B. Oleson, and moves the court to enter the proposed Order For
Attorney's Fees And Costs. On January 20, 2009 the Plaintiff timely filed its Motion and
Memorandum For Attorney's Fees And Costs, with supporting documents and affidavits
from counsel. Defendants have not timely filed and served an objection to the
attorney's fees and costs requested by Plaintiff, which was due Februaly 2, 2009.
Based upon the foregoing and pursuant to I.R.C.P. 54(d)(7) and 54(e)(7), Plaintiff as
the prevailing party requests that this court enter the proposed Order settling the

MOTlON FOR FEES 8 COSTS

-
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Attorneys for Plaintiff

APPLE'S MOBILE CATERING, LLC, an
ldaho Limited Liability Company,

,

..JL

;ljJ--

I

JUSTIN B. OLESON

I *

I

R

amount of fees and costs to be awarded to Plaintiff in the amounts set forth in the
Motion/Memorandum filed by Plaintiff and as set forth in the proposed Order.
DATED AND SIGNED this

day of February, 2009.

RUTH URI JNKFR

David E. Gabert ISB #3582
Attorney a t law
8 4 5 West C e n t e r ,

2009 FEB 1 3

PM 12: 09

Suite C

Pocatello, Idaho 83204
Telephone: (208) 233-9560
Fax: (208) 232-8001
deaabert20CiPvahoo.com
A t t o r n e y for D e f e n d a n t

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DXSTRICT OF THE
STATE OF IDAHO, IN AND FOR TXE COUNTY OF CUSTER

LLC, a n
Idaho Limited Liability Company,

APPLEt S MOBILE CATERING,

)
)
1

Case No. CV-07-181

1
1

Plaintiff,

vs .

THOMAS O f DELL and SHEILA 0' DELL

OBJECTION TO
) PLAINTIFF'S COSTS
) AND ATTORNEY' S EEES
1

husband and w i f e ,

)

)

1
1

Defendant.

t'

COMES NOW DEFENDANT,Thomas O'Dell, and Objects to the inflated,

indefensible list of Costs and Attorney's fees submitted by the PIaintiff in this case; as u s d ,

everything the attomey for the Plaintiffhas done is hyperbolic, and as usual, untimely, especially
as the attorney for the Plaintiff can never calculate and exclude time passing for the Bankruptcy

or the recent Automatic stay on Appeal in this case.. This case should be scheduled at the
Plaintiffs and court's convenience, and Defendant's counscl is available Telephonically

Thursday, February 18,2009.
DATED this

,A.I+y O
Febw,
I

g&fl&
fl

David E. Gabert, Esq.
Attorney for Defendant

OBJECTION

-
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JUSTIN B. OLESON
BLASER. SORENSEN & OLESON, Chartered
Attorneys at Law
285 N.W. Main
P.O.Box 1047
Blackfoot, ldaho 83221
(208) 785-4700
Fax No. 785-7080
IS6 #6412

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
APPLE'S MOBILE CATERING, LLC, an
Idaho Limited Liability Company,
Plaintiff,
vs

)
)
) Case No. CV-2007-181
)
) ORDER FOR ATTORNEY'S FEES AND
) COSTS

1

THOMAS O'DELL and SHEILA O'DELL,
husband and wife,

)

Defendants.

)
)

1

1
THIS MATTER having come before the Court on the Plaintiffs Ex Parte
Motion For Attorney's Fees and Costs and good cause appearing;

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL D$&&@~T%w~
STATE OF IDAHO, IN AND FOR THE CO
APPLE'S MOBILE CATERING, LLC
An Idaho Limited Liability Company,
Plaintiff,

1
)

1
)

1

vs

)

1

THOMAS O'DELL and SHEILA O'DELL )
Husband and wife
)
Defendants,

Supreme Court No.

3 L /a8)

County Case No. CV-2007- 181
CLERK'S CERTIFICATE
OF APPEAL

1
)

Appeal from: Seventh Judicial District, Custer County. Honorable Brent J. Moss presiding.
Case number from court: CV-07- 181
Order or judgment appealed from: Judgment and Order Denying Defendant's Motion to
Reconsider dated December 16,2008, and Order dated January 6,2009.
Attorney for Plaintiff/Respondent: Robert A. Anderson and Yvonne A. Vaughan, 250 South
Fifth St., Suite 700, Boise, Idaho 83707-7426.
Attorney for DefendantsfAppellant: David E. Gabert, 845 West Center, Suite C, Pocatello,
Idaho 83204.
Appealed by: DAVID E. GABERT, ATTORNEY FOR THOMAS O'DELL AND SHEILA
O'DELL
Appealed against: APPLE'S MOBILE CATERING, LLC.
Notice of Appeal Filed: January 28,2009
Appellate fee paid: Filing fee paid.
Estimated cost of clerk's record: $ 100.00
Was District Court Reporter's Transcript requested? Yes
CLERK'S CERTIFICATE OF APPEAL

If so, name of Reporter: Dave Marlow, District Court, Seventh Judicial District, P.O. Box 1671,
Idaho Falls ID 83403.

Dated February 3,2009
BARBARA C. BREEDLOVE, Clerk

1
Ru Brunker, Deputy

CLERK'S CERTIFICATE OF APPEAL
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

APPLE'S MOBILE CATERING, LLC
An Idaho Limited Liability Company,
Plaintiff,

)

SUPREME COURT NO. 36128
County Case No. CV-2007- 181

vs
)

THOMAS O'DELL and SHEILA O'DELL )
Husband and wife
)
Defendants,

EXHIBIT LIST

)
)

THE FOLLOWING PAGES LIST EXHIBITS OFFERED BY THE PLAINITIFF AND
DEFENDANT WITHIN THEIR FILINGS.

CLERK'S CERTIFICATE (EXHIBIT LIST)
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Sevev

Date: 3/4/2009

-

udicial District Court Custer County

Time: 01:12 PM
Page 1 of 2

Exhibit Summary

8

User: RUTH

Case: CV-2007-0000181
Apple's Mobile Catering, Llc vs. Thomas O'dell, etal.
Sorted by Exhibit Number

Number
1

2

3

5

6

7

8

9

10

11

Destroy
Notification Destrov or
Date
~ e t u r nbate

Description

Result

1 - Vehicle Information

Offered
Apple's Mobile Catering, Llc,

2 - Vehicle lnformation

Assigned to:
Offered
Assigned to:

Apple's Mobile Catering, Llc,

3 - Vehicle lnformation

Offered
Assigned to:

4

Storage Location
Property Item Number

-

Apple's Mobile Catering, Llc,

4 Vehicle lnformation

Offered
Apple's Mobile Catering, Llc,

5 - Vehicle lnformation

Assigned to:
Offered

Apple's Mobile Catering, Llc,

6 - Vehicle information

Assigned to:
Offered

Apple's Mobile Catering, Llc,

7 - Vehicle lnformation

Assigned to:
Offered
Assigned to:

Apple's Mobile Catering, Llc,

-

8 14 Certificates of Title

Offered
Apple's Mobile Catering, Llc,

15 - Asset Purchase Agreement

Assigned to:
Offered
Assigned to:
Offered

Apple's Mobile Catering, Llc,

Assigned to:
Offered

Apple's Mobile Catering, Llc,

-

Assigned to:
Offered

Apple's Mobile Catering, Llc,

Assigned to:
Offered

O'dell, Thomas

-

Assigned to:
Offered

O'dell, Thomas

-

15A - Copies of checks written to
Thomas O'Dell
16 - Letter to O'Dell from Orr with
final payment and copy of check

12

A Letter from Broker - Don Cain

13

B Copies of checks from Orr to
O'Dell

14

C Certificate of Title

Assigned to: O'dell, Thomas
295

-

-

Sevew

15

16

17

18

19

20

Case: CV-2007-0000181
Apple's Mobile Catering, Llc vs. Thomas O'dell, etal.
Sorted by Exhibit Number
Storage Location
Property Item Number

Description

Result

D - Certificate of Title

Offered
O'dell, Thomas

E - Certificate of Title

Assigned to:
Offered

O'dell, Thomas

-

Assigned to:
Offered

O'dell, Thomas

G Certificate of Title

-

Assigned to:
Offered

O'dell, Thomas

H - Certificate of Title

Assigned to:
Offered

O'dell, Thomas

1 - Certificate of Title

Assigned to:
Offered
Assigned to:

O'dell, Thomas

F Certificate of Title

EXHIBITS
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Exhibit Summary

Time: 01:12 PM
Page 2 of 2

Number

-

udicial District Court Custer County

Date: 3/4/2009

-
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT STATE
OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

APPLE'S MOBILE CATERING, LLC
An Idaho Limited Liability Company,

1
1
1
)

Supreme Court No. 36128

1

County Case No. CV-2007- 181

THOMAS O'DELL and SHEILA O'DELL )
Husband and wife

NOTICE OF LODGING OF

Plaintiff,
vs

Defendants,

1
1

REPORTER'S TRANSCRIPT
AND CLERK'S RECORD

You are hereby notified that the Clerk's Record and Reporter's Transcript for the
above-entitIed matter have been lodged with the Court. Pursuant to Idaho Appellate Rule
29(a), the parties shall have twenty-one (21) days from the date of the service of the
transcript and the record to request corrections, additions, or deletions. In the event no
objections to the Reporter's Transcript or Clerk's Record are filed within the said twenty
one (21) day period, the transcript and record shall be deemed settled, in accordance with
Idaho Appellate Rule 29(a).
Dated this 25" day of March, 2009.
BARBARA C. BREEDLOVE, Clerk of the Court

CLERK' S CERTIFICATE

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on April 9,2009 I personally served or
mailed, by the United States mail, postage prepaid, a copy of the Notice of Lodging of
Clerk's Record and Reporter's Transcript to each of the parties or their Attorney of
Record as follows:

RICHARD A. ANDERSON, ESQ.
YVONNE A. VAUGHAN
ANDERSON, JULIAN & HULL
250 SOUTH FIFTH ST., SUITE 700
PO BOX 7426
BOISE ID 83707-7426

